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"With  the  exception  of  one  well-known  work,  tlicrc 
is  no  modern  book  of  any  importance  treating,  except 
incidentally,  of  the  law  relating  to  execntors  and  admi- 
nistrators. Probably  the  very  learned  volumes  of  the 
late  Mr.  Justice  Williams  almost  exhaust  the  subject, 
and  will  long  remain  the  authoritative  exposition  of  this 
branch  of  the  law  ;  but  they  have  become,  in  the  course 
of  successive  editions,  and  by  reason  of  the  compre- 
hensiveness of  theii'  scheme,  a  work  of  portentous  size, 
which  can  only  be  purchased  at  what  must  be  to  many 
a  prohibitive  price.  In  these  cii-cumstances  it  Avas  sug- 
gested to  me  that  a  treatise  dealing  with  the  subject  in 
a  compendious  form  would  not  be  unacceptable  to  the 
Profession,  to  Students,  and  indeed  to  the  many  a\1io  are 
at  some  time  or  other  called  upon  to  act  as  executors  or 
administrators.     Hence  the  present  work. 

My  subject  is  one  of  indefinite  extent,  ramifying  into 
very  many  branches,  which  will  readily  present  them- 
selves to  the  reader's  mind,  and  which  necessitate  a 
book  of  considerable  magnitude,  if  the  subject  is  to  be 
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exhaustively  worked  out.  My  wish  being  to  treat  this 
part  of  the  law  compendiously,  it  became  necessary  to 
limit  my  subject-matter  as  much  as  could  conveniently 
be  done  without  impairing  the  practical  utility  of  the 
work.  The  difficulty  of  this  will  be  best  understood  by 
those  who  have  undertaken  a  similar  task ;  they  at  least 
will  Ivuow  how  much  more  arduous  it  is  to  cm-tail  than 
to  expand,  to  summarise  than  to  amplify. 

Whether  my  condensation  of  the  law  is  in  any  way 
successful,  the  Profession  will  decide.  I  will  merely 
indicate  the  chief  means  adopted  by  me  to  that  end. 

I  have  omitted,  then,  as  a  rule,  all  such  matters  as 
fringe  upon,  rather  than  form  an  integral  part  of,  the 
main  subject.  If  it  be  objected  that  such  a  method  is 
not  strictly  scientific,  I  reply  that,  even  if  that  be  so, 
expedience  must  sometimes  over-ride  theoretic  consi- 
derations ;  but,  in  point  of  fact,  Avant  of  scientific  method 
is  not  fairly  chargeable  against  an  author  for  dealing 
with  a  branch  of  law  which  overlaps  other  branches  (and 
such  cases  are  very  numerous,  if  indeed  thej  are  not  co- 
extensive with  the  entire  field  of  legal  literature)  with- 
out pursuing  all  such  other  branches  to  their  end.  Again, 
I  have  omitted  all  or  nearly  all  that  is  only  of  antiquarian 
or  historical  interest,  and  have  confined  myself  to  what  I 
judged  would  be  of  practical  utility.  Tliirdly,  I  have 
seldom   dealt  with  mere   matters    of   practice,    except 
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incidentally  and  by  way  of  illustrating  some  principle. 
Lastly,  I  have  endeavoured  not  to  overlay  my  pages 
with  an  unnecessary  mass  of  cases,  though  I  have  never 
knowingly  omitted  any  that  seemed  pertinent  within  the 
limits  which  I  laid  do^Tn.  for  my  guidance. 
.  I  trust  I  shall  not  be  found  to  have  exemplified  the 
old  adage — Comjwndia  sunt  dispenclia.  At  least  I  have 
spared  no  pains  to  avoid  that  fate.  In  no  instance  have 
I  cited  any  authority  at  second  hand,  liaAing  made  it  an 
invariable  rule  to  consult  at  least  one  of  the  books  in 
which  it  was  to  be  found.  Where  a  point  is  reported  in 
more  Eeports  than  one,  I  have  at  the  time  of  citation 
referred  to  that  particular  Eeport  from  which  the  cita- 
tion is  taken,  and  have  given  references  to  others  in  the 
Table  of  Cases. 

In  the  Appendix  will  be  found  all  the  more  pertinent 
of  the  enactments  to  which  I  have  referred  in  the  course 
of  the  work.  Against  them  I  have  set  references  to  the 
Text,  so  as,  if  not  to  provide  in  some  sort,  at  no  great 
expenditure  of  trouble  on  the  reader's  part,  an  annotated 
edition  of  select  parts  of  A'arious  Acts  of  Parliament,  at 
least  to  show  the  relations  in  which  those  select  parts 
stand  to  the  general  subject. 

To  the  treatise  of  Mr.  Justice  Williams  I  wish  Iiere, 
once  for  all,  to  record  my  great  obligation,  tliougli  I 
have  used  it,  not  as  an  authority  to  be  glibly  quoted  in 
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order  to  avoid  the  labour  of  independent  inquiry,  but 
rather  as  a  yahiable  index  to  the  cases,  which  were  to 
be  weighed,  stated,  and  arranged,  in  my  o^\ti  way. 

I  will  only  add,  in  conclusion,  being  well  aware  that 
there  must  be  many  shortcomings  in  the  following  pages, 
that  I  shall  be  grateful  for  any  addenda  or  corrigenda 
with  which  the  Profession  may  favour  me. 

W.   GREGOEY  WALKER. 


22,  Old  Buildings,  LixcoL>''ti  Inn, 
March,  1880. 
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ADDENDA   AND    COEEIGENDA. 


Page  xvii.,  Cli.  XVII.,  B.,for  "One  who  sues,"  rrad  "Administrator  who  sncs." 
8,  n.  (c),  add  at  end  of  note  ;   "  This  is  an  exception  to  the  rule  delegatus 
von  potest  delegare." 

14,  n.  (o),  add  a  reference  to  post,  ]>.  107. 

15,  n.  (t),  for  '' Bruce  V.  Gilpiv,^'  read '^  Bencc  v.  Giljnn." 

20,  n.  (g),  add  at  end  of  note  :  "See  ^uwerkrop  v.  Day,  cited  2)ost,  p.  22." 
20,  n.  (l),  add  at  end  of  note  :   "And  see  WDu-ycr  v.  Geare,  cited  post, 

p.  25." 
22,  n.  (t),  add  "  See  Bayard,  in  the  goods  of,  cited  ante,  p.  20." 
25,  n.  (p),  add  "And  see  Hughes,  in  the  goods  of,  cited  ante,  p.  20." 
39,  n.  (m),  add  at  end  of  note  :   "  Compare  post,  p.  95." 
66,  n.  (c),  line  3  from  end,   after  "receiver,"  insert   ^^ pendente  lite  for  a 

recall  of  the  letters  of  administration." 
83,  line  7  from  bottom, /or  "seem,"  recui  "seems." 
95,  n.  (o),  for  "  Larpent  v.  Seudry,'"  read  "  Larpent  v.  Sindry." 
95,  n.  (s),  add  a,t  end  ot  note  :  "Compare  Gay  nor,   in  the  goods  of,   cited 

ante,  p.  39." 
106,  last  side-note, /or  "  One  who  sues,"  read  "  Administrator  who  sues." 

108,  n.  (e),  after  the  reference  to  Bolton  v.   Cannon,  add  "And  see  ante, 

p.  14,  post,  p.  218." 

109,  n.  (k),  line  2,  in'iert  "As  to  the  death   of  a  partner  determining  the 

partnership,  see  further  Downs  v.  Collins,  cited  ^jos<,  p.  189." 
lis,  line  4  from    top,    after  "Barker   v.    Talcot,"   insert    "and   Drue   v, 

Baylie. " 
119,  n.  (A),  line  1,  insert  "And  .see  ;)o.'!/,  p.  146." 
140,  n.  (ffi),  line  1,  insert  "  And  see  Patten  v.  Patten,  cited  ante,  p.  132." 

146,  n.  (?/•),  add  at  end  of  note  "And  see  a7if.e,  p.  119." 

147,  n.  (/),  line  8, for  "p.  320,"  read  "p.  319." 

151,  n.  (n),  add  at  end  of  note  ;   "  Compare  jiost,  p.  182." 

157,  n.  (z),  add  at  end  of  note  a  reference  to  Lirer  v.  Corbet,  cited  on  p.  120. 

163,  n.  (u),  for  " Bryars  v.  Goddard,"  read  "Briers  v.  Ooddard." 

166,  n.  {n),  add  at  end  of  note  :   "And  compare  ante,  p.  162,  n.  (*)." 

190,  n.  (»•),  line  11,  for  "a  surviving  creditor,"  read  "an  outsitle  creditor." 

190,  n.  {>'),for  "  Xeie  Somhrero  Pho.tjJiate  Co.  v.  Erlanger,  L.  R.  5  C.  D.  74," 

read  "  Erlanger  v.  Neio  Sombrero  Plwsphate  Co.,    L.   R.   3  App.  Cas. 
1218." 

191,  n.  (x),  for  "  ibid.,"  read  "New  Sombrero  Plwsphate  Co.  v.  Erlanger,  L. 

R.  5C.  D." 
194,  n.  {q),  add  at  end  of  note  a  reference  to  Ee  British  Ouordian  Life  As- 
surance Company,  W.  N.  (1880),  59. 
■206,  n.  (d),  line  5, /or  "2  K.  &  C."  read  "  2  K.  &  J." 
211,  n.  (I),  add  at  end  of  note  :  "  Compare  ^ws/,  p.  266." 

/ 
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Pasfe  218,  n.  (;)),  "(^d  "And  see  ante,  pp.  14,  107." 
220,  n.  (/),  after  "16  Beav."  add  "26." 

220,  n.  (V),  olid  at  end  of  note  :  "See  Mayer  v.  Murra)/,  L.  R.  8  C.  D.  426." 
227,  n.  (d),  line  6,  after  "not"  iitsert  "it  has  been  said."     And  add  at  end 

of  note:   "  Sed  qiiare  :  see  ante,  p.  169." 
229,  n.  ()•),  after  "intere.st"  insert  "chargeable  against  an  executor." 
247,  n.  (k),  add  at  end  of  note:  "-And  compare  Jie  Birkrtt,  cited  post,  p.  250." 

250,  lines  8-11.     Attention  is  called  to  rule  10  of  the  Rules  of  the  Supreme 

Court,  April,  1880,  issued  after  this  work    had   passed  through  the 
press. 

251,  second  side-note,  for  "Judgment  for  administration"  read  "Adminis- 

tration by  the  Court." 
266,  n.  {y),  add  at  end  of  note:  "Compare  Loivry  v.  Fulton,  cited  ante, 

p.  211." 
269,  n.  {I),  line  5,  for  "executor"  read  "administrator." 
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EXECUTOES  AND  ADMINISTRATORS. 


CHAPTER   I. 

THE  CREATION  OF  THE  OFFICE  OF  EXECUTOR. 

A,  Modes  hy  tvhich  Executors  are  A'ppohded. 

An  executor  is  defined  by  Wentworth  as  one  to  whom  Definition  of 
the  execution  and  performance  of  another  man's  will  after  ^^'^'^^ 
his  death  is  commended  or  committed  (a).     Where  there 
is  no  will,  there  can  be  no  executor ;  a  will,  it  has  been 
quaintly  said,  is  the  only  bed  where  an  executor  can  be  be- 
gotten or  conceived  (6). 

It  is  not  necessary,  however,  that  the  will  should  be  '^^il'  appoint- 
ing liim  neeil 
such  in  form.     Documents  in  the  form  of  letters  (c),  and  nut  be  such  in 

deeds  {d),  have  been  admitted  to  probate  as  wills.     In  "^™" 

fact,  an   instrument  in  any  form,  whether  a  deed-poll  or 

indenture,  if  the  obvious  purpose  is  not  to  take  place  till 

after  the  death  of  the  person  making  it,  will  operate  as  a 

will  (e)  :  the  form  of  a  paper  does  not  affect  its  title  to 

(a)  Went.,  p.  ].  sec  Hillam  v.   Walker,  ihid.  71. 

{b)  Ibid.     The    rule   regards,   oi  {d)  Kni(jht,vi  the  goods  of,  2\{ag,g. 

course,    only     legal,    not    tortious  Eccl.  554 ;  Montijomcry,  in  the  goods 

executors,   as    to    whom   see  post,  of,  5   No.   of  Cas.   09  ;   Thorold  v. 

Chap.  XXVIII.  Thorold,  1  rhilliin.  1  ;  Morgan,  in 

(c)  Ahnosnino,  in  the  goods  of,  1  the  goods  of,  35  L.  J.  P.  &  M.  98. 

Sw.    &   Tr.    508  ;    Manly,    in    the  {<•)  Ilahcrghaia  v.  Vincent,  2  Ves. 

goods  of,   3   Sw.  &  Tr.  56  ;  M<tnly  jr.   231  ;  King's  Proctor  v.  Daincs, 

V.  Lakin,  1  Ilagg.  Eccl.  130  ;  but  3  llagg.  Eccl.  221. 
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Executors 
nominate, 
and  according 
to  the  tenor. 


laiiy  co-exist  in 
same  will. 


Absolute  and 

qualified 

appointments. 

Testator  may 

delegate 

apiJointmcnt. 


probate,  provided  it  is  the  intention  of  the  deceased  that 
it  should  operate  after  his  death  (/),  and  it  is  signed  and 
attested  with  the  requisite  formalities  {g). 

Executors  maybe  appointed  either  (1)  by  nomination 
or  (2)  by  implication.  They  may  be  appointed,  said  Sir 
George  Lee,  by  circumlocution  as  well  as  by  express 
words  (li).  Executors  appointed  by  implication  are  known 
as  executors  according  to  the  tenor.  Before  considering 
each  kind  of  appointment  in  turn,  it  is  premised  that 
appointments  of  both  kinds  may  co-exist  in  the  same 
will  (?').  The  appointment  must  be  contained  in  the 
body  of  the  will,  for  the  Court  is  not  at  liberty  to  take 
notice  of  words  occurring  in  a  place  not  forming  part 
thereof  (j).  Again,  an  appointment  of  executors  may  be 
either  (1)  absolute  or  (2)  qualified. 

It  is  not  necessary  that  the  testator  should  himself 
appoint  his  executors ;  he  may  delegate  such  appointment 
to  another  (li). 

B.  Appohitment  of  Executors  by  Nomination. 
A  clause  in  a  will  or  codicil  appointing  executors  may 


Principle  on 

acts  in  con-       ^®  ambiguous  aud  call  for  the  construction  of  the  Court, 
strumg  Instances  of  such    construction    follow  ;    but  a  principle 

ambiguous  '  ■"•  '■ 

appointments    should  first  be  noted,  upon  which  the  Court  acts,  when 

of  exeCUtol'S.  hi  ^  •  ,  titi  ,1 

called  upon  to  construe  the  appointment.  Where  there  is 
a  doubt  as  to  the  person  appointed  by  name  by  the  testator, 
evidence  will  be  admitted  to  ascertain  who  was  actually 
intended  {I) :  but  the  ambiguity  must  be  real  ;  and,  if  the 

Maherlcij,    2 


(/)  Mastcrman 
Hagg.  Eccl.  247. 

{g)  See  1  Vict.  c.  26,  s.  9,  Ap- 
pendix, p.  294. 

{h)  Faivkencr  v.  Jordan,   2  Lee, 
329. 

(?■)  Grant  v.    Leslie,    3    Pliillim. 
116. 

(,/)  Woods,  in  (he  goods  of,  L.  R. 
1    1'.   &    D.    f)r>6  ;    hallow,   in  the 


goods  of,  ihid.  189. 

{k)  Ryder,  in  the  goods  of,  2  Sw. 
&  Tr.  127  ;  Jackson  v.  Pa%ilct,  2 
Rob.  344  ;  Deichman,  in  the  goods 
of,  3  Curt.  123.  The  delegate  may 
apjioint  himself  {ibid.). 

(l)  Grant  v.  Grant,  L.  R.  2  V.  k 
D.  8;  De  Rosaz,  in  the  goods  of,  L.  R . 
2  P.  Div.  66  ;  and  see  Charter  v. 
Cimrtcr,  L.  R.  7  H.  L.  364. 
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name  and  description  apply  to  an  actually  existing  person, 
evidence  will  not  be   received  to   show   that   some   one 
else  was  in  fact  intended  (m).    An  appointment  may  be  Appointment 
altogether  void  for  uncertainty  (n).  uncertainty. 

A  testator  devised    and  bequeathed   all    his   real  and  instances  of 

construction 

personal    estate   to  A,    and    appointed    him  "  sole    exe-  j^it  by  Court 
cutor."     By  a  paper  of  later  date,  purporting  to  be  his  last  biv|,"i^j™fi,jai 
will,  he  devised  and  bequeathed  specific  property  to  B,  appointments. 
and    made   B  "sole    executor."       It  was    held    that  A 
and  B  were  jointly  entitled  to  probate  of  both  papers  (o). 
But  where  A  and  B  were  by  a  will  appointed  executors, 
and    by     a     codicil     C    was    appointed      "  sole     execu- 
trix,"   the    appointment    of    A  and    B  was    held    to    be 
revoked  (p). 

An  illiterate  testator  having  named  two  persons  "  whole 
and  sole  executrix,"  probate  was  granted  to  both  jointly  (q). 
A  married  woman  executed  under  a  power  an  express 
testamentary  appointment,  whereof  she  appointed  three 
persons  executors,  and  afterwards  by  another  testamentary 
paper  she  disposed  of  property  to  which  she  was  entitled 
for  her  separate  use,  nominating  one  of  the  said  three 
persons  sole  executor :  probate  of  both  papers  was  granted 
to  the  three  (i'). 

Where  a  testator  appointed  A  and  B  executors,  direct- 
ing them  jointly  with  his  widow  to  appoint  a  third 
executor,  and  A  and  B  and  the  widow  could  come  to  no 
agreement,  the  appointment  of  the  two  was  nevertheless 
good  (s). 

(to)  red,  in  the  goods  of,  L.  K.  2  R.    1  V.  &  D.  G23  ;  but  see  Lcese, 

P.  &  D.  46.  m  the  goods  of,  2  Sw.  &  Tr.  442. 

(71)  Baylis,  in  t/ie  goods  of,  2  Sw.  (7)   Court,  in  the  goods  of,  31  L. 

&  Tr.  613  ;  BlackwcU,  in  the  goods  J.  P.  &  U.  61. 
of,  L.  R.  2  P.  Div.  72.  (/•)  Morgan,  in  the  goods  of,  36  L. 

(o)  Gcavcs  V.  Price,  3  Sw.  &  Tr.  J.  P.  &  JI.  64. 
71.  (s)  Jackson    v.   Paulct,    2   Rob. 

{}))  Lowe,  in  the  goods  of,  3  Sw.  &  344. 
Tr.  478  ;  Bailey,  in  the  goods  of,  L. 

B  2 
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Instances  of  ji^  testator  appointed  his  son  sole  executor,  but,  in  the 

construction 

put  by  Court  event  of  his  going  or  remaining  abroad  for  upwards 
bfcnioursiib-  of  two  calendar  months,  then  he  appointed  B  executor, 
stitutiouary      ry^^^^  ^^^  ^£j.gj,  ^^^  death  of  the  testator  went  abroad  with- 

aj)pointmonts. 

out  having  proved  the  will,  and  there  remained.  The 
Court  granted  probate  to  B,  but  reserved  power  to  the 
son  (t). 

A  testatrix  appointed  A  and  B  executors,  and  in  case 
of  the  death  of  either  of  them  empowered  the  survivor 
to  appoint  another,  so  that  there  should  continue  to  be 
two  executors.  Upon  the  death  of  A,  B  appointed  C 
executor  to  act  with  him.  Though  C  did  not  take  pro- 
bate during  the  life  of  B,  it  was  held  that  probate  might 
pass  to  him,  and  that  he  might  appoint  another  executor 
to  act  with  him  (u). 

Where  there  is  a  substitutionary  appointment  of  B  in 
case  of  the  absence  of  A,  absence  means  absence  and 
inability  to  act  when  the  necessity  for  proving  the  will 
arises  (x). 

A  appointed  B,  C,  D,  and  E  executors,  and,  in  case 
of  the  death  of  B,  F  to  be  executor  in  his  place.  B,  C, 
D,  and  E  proved.  B  and  C  died.  F  applied  to  have 
a  double  probate  granted  to  him,  and  was  held  entitled  to 
the  grant,  the  casualty  not  being  restricted  to  the  death 
of  B  in  A's  lifetime  (y). 

An  appointment  ran  in  these  terms  : — "  I  appoint  A 
my  executor,  but,  should  he  decline  or  consider  himself 
incapable  of  acting,  then  I  appoint  B  to  be  executor." 
A  died  in  the  lifetime  of  the  testatrix.  It  was  held  that 
her  intention  was  that  B  should  be  executor,  if  A  could 


(t)  Lane,  in  the  goods  of,  33  L.  J.  R.  1  V.  &  D.  458. 
P.  &  M.  185.  {y)  Johnson,   in  tJie  goods  of,    1 

(v)  Di'ichman,  in  the  goods  of,  3  S\v.  &  Tr.  17  ;  Foster,  inthe  goods  of. 

Curt.  123.  L.  R.  2  R  &  I).  304. 

[x]  Langford,  in  the  goods  of,  L. 
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not  or  would  not  act,  and  that  B  as  substituted  executor 
was  therefore  entitled  to  probate  (z). 

A  testatrix  appointed  as  executors  A  and,  failing  him, 
B.  By  a  codicil  she  appointed  C  in  the  place  of  B,  and 
by  a  second  codicil  appointed  D  in  the  room  of  A.  D 
renounced.  It  was  held  that  C  was  entitled  to  probate 
as  substituted  executor  on  the  failure  of  D  (a). 

C.  Appointment  of  Executors  hy  Implica' ion. 
In  order  to  constitute  one  an  executor  according  to  the  Wliat  necessary 

„  .„     ...  1  1  i  to  constitute 

tenor  oi  a  will,  it  must  appear  on  a  reasonable  construe-  one  executor 
tion  thereof  that  the  testator  intended  that  he  should '^f°;:^'"°  *° 

the  tenor. 

collect  his  assets,  pay  his  debts  and  funeral  expenses,  and 

discharge  the  legacies  contained  in  such  will  (6)  ;  in  short, 

there  must  be  words  importing  a  general  power  to  receive 

and  pay  what  is  due  to  and  from  the  estate  (c). 

In  accordance  with  the  principle,  where  a  testator  said  Cases  in  which 

by  his  will  that  none  should  have  any  dealing  with  his  strued  wills  as 

goods  except  J.  S.,  the  latter   was  held  to  be  executor  ;;J"^^Jj*"^^i^"f?t„. 

according  to  the   tenor  (^?).     So,   too,  where  persons  are  ti^g- such  an 

.  executor, 

directed  to  pay  all  and  take  all,  to  receive  the  property 

and  divide  it,  &c.,  though  the  directions  be  by  no  means 

explicitly  given  (e) ;  but  otherwise  where  the  direction  is 

for  payment  only  out  of  a  particular  fund  (/). 

Merely  to  bequeath  the  whole  personalty  to  one  upon  a 

specific  trust  does  not  constitute  him  executor  according 

{z)  Belts,  in  the  goods  of,  30  L.  J.  KHz.    1G4  ;   ndxring  v.  Towers,  2 

P.  &  M.  167.  Lee,  401  ;  Fnj,   in  the  goods  of,   1 

(re)  Colqnhoun,  in  the  goods  of,  37  Hagg.    Eccl.    80  ;    Collett,    in   the 

L.  J.  P.  &  M.  1.  goods  of,  1  Dcane,  274  ;  Saunders, 

{}>)  Adamson,  in  the  goods  of,  \,.  in  the  goods  of,  11  .Tiir.  N.  S.  1027  ; 

Pv.  3  P.  &  D.  253  ;  Punehard,in  the  Gale,  in  the  goods  of,  16  W.  R.  942  ; 

goods  of,  L.  R.  2  P.  &  D.  369.  BaijUs,  in  thr,  goods  of,  35  L.  J.  P.  k 

(c)  Jones,  in  the  goods  of,  2  Sw.  &  M.  15  ;  Bell,  in  tlic  goods  of,  L.  R. 
Tr.  155.  4  P.  Div.  85. 

(d)  Brightman  V.  Kcighlcy,!  Cvo.  (f)   Toomeij,intlvcgoodsof,Z%w. 
Eliz.  43.  &  Tr.  562. 

{e)  Pendjcrton   v.    Cony,    1    Cro. 
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to  the  tenor  {g),  nor  does  the  appointment  of  a  man  as 
sole  trustee,  the  only  duties  assigned  to  him  being  those 
of  trustee  Qi). 

By  an  appointment  of  A  as  executrix,  with  a  request 
that  B  and  C  would  act  for  and  with  her,  B  and  C  were 
constituted  executors  according  to  the  tenor  (i)  ;  so  also 
Avas  A,  where  the  appointment  ran — "  Should  A  not  be 
living,  I  appoint  B  executor"  (/.;). 

The  words,  in  a  letter,  "  I  know  of  nothing  else  -to 
trouble  you  with,  and  trust  that  this  will  not  involve  you 
in  much,"  following  upon  full  directions  as  to  how  the 
testatrix  wished  her  property  to  be  disposed  of,  have  been 
construed  as  making  the  addressee  of  the  letter  executrix 
according  to  the  tenor  {I). 

Clearly,  where  a  married  woman,  having  a  power  of 
appohitment  under  a  settlement,  made  a  will  directing 
that  the  trustees  of  the  settlement  should  deal  in  a  par- 
ticular way  with  the  appointed  funds,  the  trustees  were 
not  thereby  made  executors  according  to  the  tenor  {m) ;  but 
trustees  of  a  deed  ']nay  take  probate  of  a  deed  as  such 
executors  (n). 

A  universal  legatee  is  not,  as  such,  an  executor  accord- 
ing to  the  tenor,  though  entitled  to  administration  with 
the  will  annexed  (o). 
Limited  exccu-      A    person    expressly  appointed  limited    executor  in  a 
coi'licii^^be'^       will  may  be  appointed  general   executor  in  a  codicil  by 
appointed         implication  ()))• 

general  execii- 

tor  according  to 

the  tenor.               (^^  j^^^g^  .^^^  fj^^  g^ods  of,  2  Sw.  &  &  Tr.  56. 

Tr.  155.  ("0  Frascr,  in  the  goods  of,  L.  E.  2 

{h)  Lowry,inthe  goods  of,  L.  R.  3  R.  &  D.  183. 

P.  &  D.  157  ;  &xidL  SQC  Hcaton,  in  the  {n)  Knight,    in   the  goods  of,    2 

goods  of,  7  Jur.  N.  S.  832.  Hagg.  Eccl.  554. 

(i)  Brown,  in  the  goods  of,  L.  R.  2  (o)  Olijihant,  in  the  goods  of,  1  Sw. 

P.  Div.  110.  k  Tr.  525. 

(/.')  Nag/or  v.    Slainshy,    2    Li'e,  {p)  Aird,  in  the  goods  of,  1  Ilngg. 

54.  Eccl.  330. 
(/)  ManJy,  in  the  goods  of,  3  >Sw. 
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I).  Qualification  of  an  Appointment  of  Executors. 

Absolute  appointments  of  executors,  appointments  made 
witljout  any  reservation,  and  in  whicli  the  full  powers  and 
attributes  of  the  executorial  office  are  allowed  to  attach 
themselves  to  the  executors  nominated  or  implied  by  the 
will,  have  been  considered  above  :  it  must  here  be  remarked 
that  the  testator  is  at  liberty,  if  he  pleases,  to  qualify  his 
appointment  of  executors  in  various  ways. 
*  It  is  very  clear  that  a  testator  may  {q)  appoint  one  Executors  for 
executor  for  general,  and  another  for  limited  purposes,  and  poses,  or  ' 
that  he   may  have   different   executors  for  different  pro-  Properties, 
perties,  e.g.,  his  property  in  England,  and  his  jDroperty  in 
the  colonies  (r). 

He  may  also  appoint  that  the  executorship  shall  com-  Executors 
mence  from,  or  cease  at,  a  future  time,  though  at  present  a  future  timf.' 
unascertained  (.s-). 

Again,   he   may  appoint  executors   conditionally  only  ;  Exccutoi-s  on 

T   •        1     •  •  1  1  /j\  condition. 

the  condition  being  either  precedent  [t)  or  subsequent  (it)- 
If  in  any  case  the  executorship  is  by  these  means  left 
vacant,  whether  temporarily  or  otherwise,  the  Probate 
Division  will  grant  administration  cum  testamento 
annexo  (x). 

{q)  Notwitlistiuidiii^'   a   contmry  (,s)   Wins.  Exors.,  nhi  svjira. 

dictiun  of  liOvd  Hardwicke  in  Ormi)  (/)    Slapldon  and  Truclock's  case, 

V.  Oiocn,  1  Atk.  495,  whicli  cannot  3   Leon.    2,  i)l.    6  ;    Wilmot,  in  the 

be  accepted  at  the  present  day.  (joods  of,   1   Ourt.   1  ;  Ditij,    in  tlic 

(r)  Rose  v.  Bnrtlett,  Cro.  Car.  293  ;  (joods  of,  7  No.  of  Cas.  553. 
Lynch  v.  Bellew,   3  Phillim.  424;  {u)  Alice  Frances's  case,  Dyer,  4, 

Wins.    Exoi-.s.,    pp.    253-257,    q.   v.  in  margin, 
generally  on  this  j)ait  <if  the  sulijt'ct.  {.r)  /'fw/,  p.  52. 
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CHAPTER  II. 

WHO    ARE    CAPABLE    AND    INCAPABLE    OF    BEING 
EXECUTORS    OR    ADMINISTRATORS. 


Idiots  <and 
lunatics. 


Mere  weak- 
ness of  mind 
does  not  in- 
capacitate. 

The  king : 


his  power  of 
nominating  a 
substitute. 


Infants. 


Idiots  and  lunatics  are  incapable  of  being  executors  or 
administrato]-s  ;  for  these  disabilities  render  them  not  only 
incapable  of  executing  the  trust  reposed  in  them,  but  also, 
by  their  insanity  and  want  of  understanding,  they  are 
incapable  of  determining  whether  they  will  take  upon 
them  the  execution  thereof  or  not  (a).  However,  primid 
facAe  all  who  are  nominated  to  the  office  of  executor  by  a 
testator  are  entitled  to  a  grant  of  probate.  To  exclude 
any  one  very  stringent  grovmds  must  be  alleged.  Proof  of 
mere  weakness  of  mind  will  not  be  sufficient  (6). 

It  seems  to  be  admitted  that  the  king  may  be  appointed 
executor  ;  but,  as  he  is  presumed  to  be  so  far  engaged  and 
taken  up  with  the  public  and  arduous  affairs  of  the  king- 
dom as  not  to  have  leisure  to  attend  to  the  private 
concerns  of  any  particular  person,  so  the  law  allows  him  to 
nominate  such  persons  as  he  shall  think  proper,  to  take 
upon  them  the  execution  of  the  trust,  against  whom  all 
persons  may  bring  their  actions  (c). 

Infants  are  capable  of  being  executors  ; — nay,  even  the 
child  in  the  womb  and  unborn  at  the  testator's  death  ; 
insomuch  that,  when  such  is  so  appointed,  if  the  mother 
bring  forth  two  or  three  children  at  that  one  burthen,  they 


{a)  Bac.  Abr.  Exor.  (A)  5. 

[b)  Per  Sir  H.  J.  Fu&t,  Evans  v. 


Tyler,  2  Bob.,  131,  132. 
(c)  Bac.  Abr.  Exor.  (A)  1. 
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are  all  to  be  admitted  executors  {d).  But  there  seems  to 
be  no  instance  of  the  Court  having  granted  administration 
to  a  minor,  who  cannot  take  upon  himself  the  liabilities 
which  the  law  casts  upon  the  administrator  (e). 

Femes  covertes  are  eligible  (/),      Yet  a  wife  named  or  ^eH(escom-«fs/ 

•       •  ^^^  1  n     1    •    J.     their  and 

appointed  executrix  m  a  will  may  not  be  compelled  into  their  husbands 
the  execution  thereof  without  her  own  or  her  husband's  "^  ^^' 
consent ;  so  neither  shall  she  assume  or  accept  such 
executorship  without  her  husband's  consent  and  appro- 
bation {g).  But  in  case  of  a  feme  coverte  made  executrix, 
said  Holt,  C.  J.,  the  husband  has  a  great  power ;  he  may 
administer  and  bind  her,  though  she  refuses,  and  may 
release  the  debts  of  the  testator ;  but  the  wife  cannot  do 
anything  to  the  prejudice  of  the  husband  without  his 
consent  (h).  A  husband  may  take  a  grant  of  administra- 
tion in  right  of  his  wife  without  her  consent,  though  she 
cannot  usually  take  it  without  his  consent :  therefore  a 
husband,  who  has  married  a  feme  administratrix,  may 
surrender  or  dispose  of  a  term  which  she  has  in  that 
right  (i).      If  a  woman  sole  be   made  executrix,  and  she 


{d)  Godolph.,  pt.  2,  c.  9,  s.  1  ;  2 
Bl.  Com.  503.  But  where  the  sole 
executor  is  an  infant,  administration 
with  the  will  annexed  is  gnuited 
during  his  minority  {230st,  p.  62), 
or  a  grant  may  be  made  under  the 
73rd  section  of  the  Probate  Act, 
1857  (see^jos^,  p.  50). 

(c)  Per  Sir  C.  Cresswell,  Dtidirss 
of  Orleans,  in  iJie  goods  of,  1  Sw.  & 
Tr.  255.  The  administration  was 
here  refused,  thougli,  had  the  Court 
granted  it,  it  would  have  been  fol- 
lowing the  grant  of  the  country  of 
domicil  :  sec  Da  Cunim,  in  the 
goods  of,  1  Hagg.  Eccl.  237,  and 
post,  p.  30.  But  administration 
may  be  gi-anted  to  another  during 
the  minority  of  the  person  entitled  ; 
see  imst,  p.  62. 

(/)  2  Bl.  Comm.  503. 


(.'/)  Godolph.,  pt.  2,  c.  10,  ss.  1,  2  ; 
7;^/- Jcssel,  M.  R.,  Terry  V.  Terry, 
W.  N.  1878,  153. 

(/i.)  Wankford  v.  Wanlford, 
Salk.  306. 

(z)  Thrustout  v.  Copjnn,  2  VV.  1^,1. 
801  ;  Buhbers  v.  Harhj,  3  Curt.  50  ; 
Haymcs  v.  Matthews,  1  Sw.  &  Tr. 
460  ;  and  see  2^ost,  p.  34.  See 
Bye,  in  tlic  goods  of,  2  Rob.  341, 
from  which  it  would  appear  that 
the  practice  as  to  grants  of  adminis- 
tration to  femes  cvrerlcs  has  not 
always  been  uniform.  The  rea.son 
why  a  married  woman  cannot  iis  a 
rule  take  a  grant  without  her  hus- 
band's consent  is  that  the  husband 
is  usually  rcnuired  to  enter  into  the 
administration  bond,  which  the 
woman  is  incapable  of  doing  ;  but 
if  it  can  be  shown  that  the  hu.sband 
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WHO    ARE    CAPABLE    OF    BEING 


Outlaws  and 
feluns. 


Alieus. 


Insolvents  and 
bad  characters. 


marry  before  she  intermeddle  with  the  estate,  and  then  her 
husband  doth  administer,  this,  says  Godolphin  (k),  is  such 
an  acceptance  as  will  bind  her,  and  she  cannot  afterwards 
refuse  it. 

Outlaws  may  be  executors,  the  goods  which  they  have 
as  such  not  being  forfeited  by  attainder  or  outlawry  (l). 
It  has  been  always  holden  that  such  persons  may  sue  as 
executors  or  administrators  (971).  A  person  appointed  exe- 
cutor, and  after  the  testator's  death  convicted  of  felony,  is 
not  thereby  disentitled  to  maintain  a  suit  to  establish  the 
validity  of  the  will :  his  office,  being  in  auter  droit,  was 
not  forfeited  by  the  conviction  ;  he  is  still  entitled  to  exer- 
cise the  rights  of  an  executor  {n). 

An  alien  may  be  executor  or  administrator  (0).  As  to 
the  capability  of  an  alien  enemy  doubts  have  been  enter- 
tained (p). 

Probate  cannot  be  refused  to  one  named  executor  on 
the  ground  that  he  is  insolvent  and  will  not  give 
caution  {q),  or  is  of  bad  character  (?').  When  a  man  is 
made    executor,  nobody   can   add   qualifications   to   him 


is  abroad  or  otlierwise  incompetent, 
a  stranger  may  join  in  such  security 
in  his  stead  (Toller,  91),  and  lias 
even  been  allowed  to  do  so  on  the 
bare  refusal  of  the  husband  to 
execute  the  bond  or  assist  his  wife  in 
obtaining  a  grant  {Suthcrlwnd,  in 
the  goods  of,  31  L.  J.  P.  &  M.  126). 
When  administration  is  gi-anted  to 
a  married  woman,  it  is  granted  to 
her  alone,  for,  if  the  grant  were  to 
her  and  her  husband  jointly,  the 
husband,  if  he  were  to  survive, 
would  continue  sole  administrator 
to  the  exclusion  of  the  next  of  kin 
[Anon.,  Sty.  75  ;  ^?zo7i.,  3Salk.  21), 
inasmuch  as  on  the  death  of  one 
of  the  joint  administrators  the  office 
survives  {Adams  v.  Biicklaml,  2 
Vern.    414  ;    Eyre  v.    Countess  of 


Shaftesbury,  2  P.  Wms.  121  ;  Hud- 
son V.  Hudson,  Hob.  127). 

(Z-)  Pt.  2,  c.  10,  s.  4. 

(0  Went.  36.  A  fortiori,  the 
outlawry  of  the  husband  of  a,  feme 
executrix  does  not  work  a  forfeiture 
of  the  goods  which  the  wife  has  as 
executrix  {Hix  v.  Harrison,  3 
Bulstr.  210). 

{m)  Bac.  Abr.  Exor.  (A),  3  ; 
Killigrewv.  KiUigrcw,  1  Vern.  184 ; 
Sivan  V.  Porter,  Hard.  60. 

{n)  Per  Sir  C.  Cresswell,  Smc- 
thurstv.  Tomlin,  2Sw. & Tr.  143,147. 

(0)  Caroon's  ease,  Cro.  Car.  8. 

(p)  See  Wms.  Exors.,  p.  233. 

(q)  Pcxv.  Haines,  1  Ld.  Eaym. 
361  ;  see  Hills  v.  Mills,  1  Salk.  35. 

(r)  Sa7nson,  in  thf  goods  of,  L.  K. 
3  P.  &  D.  48. 


EXECUTORS   OR    ADMINISTRATORS.  II 

other  than  those  which  the  testator  has  imposed  ;  but  he 
shall  be  who,  and  in  what  manner,  the  testator  shall 
judge  proper  (s).  However,  the  consequence  of  this  doc- 
trine, said  Lord  Mansfield,  was  that  the  Court  of  Chancery- 
was  forced  to  assume  a  new  jurisdiction,  and  take  the 
power  out  of  the  executor's  hands,  and  appoint  a  receiver 
of  the  effects  (t). 

A  corporation  aggregate  may  be  appointed  executors  :  Coqiorations 
the  Court  will  in  such  case  grant  letters  of  administration  sofe.  " 
with  the  will  annexed  to  a  syndic  duly  appointed  by  the 
corporation  (u).  A  corporation  sole  is  also  eligible.  A 
testator  appointed  the  archbishop  of  Tuam  for  the  time 
being  one  of  his  executors  ;  the  archbishop  proved  and 
died ;  the  archiepiscopal  jurisdiction  having  been  abolished, 
probate  was  granted  to  the  bishop  of  Tuam  (,r), 

A  firm  may  be  appointed  executors.     In  such  a  case.  Partnership 
probate  was  decreed  to   the  members  of  the  firm  indi- 
vidually (?/). 

(.s)  Per  Holt,  C.  J. ,  Ec.v  v.  Raiiirs,  &  Tr.  516. 
1   Lord  Raym.  364  ;  and  see   JIa-  (.c)  Haijncs,    in  Ihz  goods   of,   3 

lliarnthwaite  v.  Mussel,  2  Atk.  127.  Curt.  75. 

{t)  Bex   V.    Simj)son,    1    W.    151.  ( //)  Fcriiie,  in  tlie  (foods  of,  G  No. 

458.     See  post,  p.  238.  of  Cas.  057. 

(u)  Drake,  in  the  goods  of,  1  Sw. 
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CHAPTER  III. 


No  renuncia- 
tion after 
acting. 


What  acts 
sufficient  to 
show  an  elec- 
tion to  act. 


RENUNCIATION   BY  EXECUTORS  AND   RETRACTATION   OF 
THEIR   RENUNCIATION. 

A.  Renunciation, 

No  authority  is  needed  for  the  proposition  that  one 
named  executor  may  renounce.  Such  renunciations  are 
of  everyday  occurrence.  But  it  is  too  late  to  renounce, 
when  a  man  has  once  elected  to  act  as  executor  (a)  ;  he 
may  then  be  cited  to  take  probate  (h),  and  his  disobedience 
will  be  a  contempt  of  Court  (c). 

To  do  any  executorial  act  is  to  elect  to  act  as  exe- 
cutor {d)  ;  or,  as  it  has  been  elsewhere  (e)  laid  down,  the 
acts  which  amount  to  an  administration,  so  that  the  party 
cannot  afterwards  refuse,  are  (1)  anything  done  by  the 
executor  with  relation  to  the  effects  of  the  testator  which 
shows  an  intention  in  him  to  take  upon  him  the  executor- 


(rt)  Wichcnden  v.  Thomas,  2 
Browul.  58  ;  Long  v.  Synnjs,  3 
Hacrg.  Eccl.  774  ;  Badenach,  in  the 
goods  of,  3  Sw.  &  Tr.  465  ;  Vciga,  in 
the  goods  of,  32  L.  J.,  P.  &  M.,  9; 
JDoyle  V.  Blake,  2  Sch.  &  Lef.  231. 

(b)  Rayncr  v.  Green,  2  Curt.  248; 
Browne,  p.  137. 

(c)  Browne,  iM  supra.  But  the 
Court  will  not  attach  for  the  dis- 
obedience in  the  first  instance  [Mor- 
dautd  V.  Clarke,  38  L.  J.,  P.  &  M., 
45). 

{d)  Wickenden  t.  Thomas,  uU 
supi'a. 

(e)  Bac.  Abr.  Exor.  (E)  10  ; 
Bayncr  v.    Green,   icbi  siqn-a.      (2) 


is  an  a  fortiori  case  {per  Sir  J. 
NichoU,  Long  v.  Symes,  3  Hagg. 
Eccl.  775).  As  to  what  acts  will 
constitute  a  man  executor  de  son 
tort,  see  j^ost,  p.  260.  To  the  now 
inexorable  rule  that  a  man  cannot 
renounce  after  accepting  probate 
there  was  formerly  the  excejition 
that  he  might  so  renounce  in 
order  to  become  a  witness  in  a 
cause  toucliing  the  validity  of  the 
will  {Jackson  v.  Whitcliead,  3  Phil- 
lim.  577  ;  Longy.  Symes,  ubi supra); 
but  now  executors  are  competent 
to  give  evidence  thereon  (1  Vict, 
c.  26,  s.  17,  Appendix,  p.  294  ;  see 
Munday  v.  Slaughter,  2  Curt.  72). 
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ship,  and  (2)  whatever  acts  will  make  a  man  (not  named 
executor  in  the  will)  liable  as  executor  de  son  tort.  Where 
there  is  doubt  as  to  whether  a  person  named  executor 
ever  acted  as  such,  the  Court  may  direct  special  inquiries 
to  be  made  (/).  Slight  intermeddling  is  sufficient  to  fix 
a  man  as  executor  ((/),  but  not  acts  of  necessity,  such  as 
feeding  the  deceased's  cattle,  and  the  like,  which  do  not 
bind  a  party  {h).  To  propound  a  will  is  to  intermeddle  (i) : 
to  take  the  executor's  oath  is  not  {IS).  A  man  cannot  re- 
nounce after  releasing  a  debt  due  to  the  deceased  (I).  A, 
being  named  as  one  of  the  executors  of  B's  will,  did  not 
prove  it,  but,  in  answer  to  an  inquiry  who  were  B's 
executors,  wrote  saying  that  he  and  others  were.  A  cre- 
ditor's suit  was  instituted  for  the  administration  of  B's 
estate,  to  which  A,  together  with  the  executors  who  had 
proved,  was  made  a  defendant.  He  put  in  a  separate 
answer,  denying  that  he  had  acted  as  executor,  but  at  the 
same  time  raising  a  substantial  defence  against  the  plain- 
tiff's claim.  It  was  held  that  he  had  accepted  the  office 
of  executor  {in).  An  executor  under  the  will  of  a  testator 
domiciled  in  Portugal  accepted  the  executorship  in  that 
country,  and  also  obtained  probate  in  England.  Becoming 
afterwards,  through  age  and  infirmity,  incapable  of  acting, 
a  competent  Portuguese  tribunal  permitted  him  to  re- 
nounce the  executorship,  and  appointed  A  as  executor  in 
his  stead.     Upon  an  application  to  the  English  Court  for 

(/)  Jaws  V.  Frearsoii,  1  Y.  &  C. ,  Ventris,  335.    There  are  cases  where 

C.    e.,    370,  where    the  decree    is  it  was  held  that  an  executor  heaving 

appended  to  the  report.  been  sworn  could  not  renounce  ;  but 

((/)  Long  V.  S>/i7u;s,  3  Hagg.  Eccl.  about   that    time   the   proceedings 

774  ;  Cummins  v.  Cummins,  3  Jo.  were  so  imperfectly  reported  that 

&  Lat.  64.  they  cannot  be  depended  upon  {2)cr 

(A)  Fer  Sir  J.    Nicholl,   Long  v.  Sir   H.   Jenner  Fust,   Harrison  v. 

Symcs,  uhi  supra.  Harrison,  4  No.  of  Cas.  45«)). 

(i)  Carhcry  v.    Cody,   Ir.  Rei).  1  {I)  PyH  v.  Fcndall,  1  Lee,  5.53. 

E(i.  76.  (w)   Vickers  v.    Bdl,    3   N.     R. 

{k)  M'DonncU  v.   Frcndn-gafst,  3  624. 
Hagg.    Eccl.    216  ;  contra,  Aiwn., 
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a  sfvant  to  A  of  letters  of  administration  de  bonis  own 
with  the  will  annexed,  it  was  held  that  the  renunciation 
of  the  executor,  though  sanctioned  by  the  law  of  Portugal, 
could  not  be  recognised  in  this  country,  and  that  A  there- 
fore was  not  entitled  to  the  grant  prayed  (n). 

Partial  re-  An  executor  cannot  accept  in  part,  and  refuse  in  part  (o). 

allowed!""  "°  ^>  named  executor  in  a  will,  acted  on  behalf  of  particular 
legatees,  disclaiming  any  intention  of  interfering  generally. 
He  afterwards  renounced  formally  in  favour  of  B,  who  was 
named  a  trustee  in  the  same  will,  who  thereupon  obtained 
administration  cum  testamento  cmnexo.  B  possessed 
himself  of  the  assets,  and  died  insolvent.  A  w^as  held 
to  be  liable  as  executor  notwithstanding  bis  renunciation, 
and  to  be  answerable  for  the  acts  of  B,  it  appearing  that 
he  had  a  control  over  the  assets,  and  B  being  considered 
as  having  obtained  possession  thereof  by  his  means  (^>). 
Executors,  said  Lord  Bedesdale,  must  either  wholly  re- 
nounce, or,  if  they  act  to  a  certain  extent  as  executors 
and  take  upon  them  that  character,  they  can  be  discharged 
only  by  administering  the  effects  themselves,  or  by  putting 
the  administration  into  the  hands  of  a  Court  of  Equity  (q). 
They  cannot  discharge  themselves  from  liability  by  re- 
nouncing and  paying  their  receipts  to  the  other  executors 

Probate  an        -vvho  have  proved   (r).      Again,  whei'e  personal  estate  is 

accei)tanee  of  i  r>     i 

trusteeship.  bequeathed  to  the  executors  upon  trusts,  probate  ot  the 
will  is  an  acceptance  of  those  trusts  (s),  and  the  rule  is  the 
same  in  the  case  of  a  devise  to  them  of  realty  (t).     An 

{n)   Vciga,  in  the  goods  of,  32  L.  See  the  doctrine  of  Sir  G.  Lee  {Pytt 

J.,  P.  &  M.,  9.  V.  Fcndall,  1  Lee,  557)  that,  where 

(o)  Pa%de  V.  Moodie,  2  EoU.  132  ;  a  man  acts  under  a  will  which  ap- 

and  see  post;  p.  218.  points  him  both  trustee  and  exe- 

(p)  Doxjle  V.  Blake,  2  Sch.  &  Lef.  cutor,  the  law  will  presume  he  has 

231.  acted  in  his  superior  capacity,  that 

{q)  Ibid.,  245.  of  executor — which  perhaps  (on  the 

(/■)  Head  V.  Truelove,  Ambl.  417  ;  facts  of  the  case)  means  nothing  else 

Rogers  v.  Frank,  1  Y.  &  J.  409.  than  the  proposition  in  the  text. 

{s)  Miickloio  V.  Fuller,  Jac.  198  ;  (0  Per  Lord  Chancellor  Manners, 

StUes  Y.  Guy,   4  Y.  &  C.  Ex.  571.  Ward  v.  Butler,  2  Moll.  533.     It 
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executor  of  an  executor  cannot  renounce  the  execution  of 
the  former  will,  and  prove  the  latter  (?/). 

When  it  is  said  that  a  man,  who,  beinsj  named  executor,  -^^^s  ^°^'^  ^'y 

_       one  as  agent  do 

does  executorial  acts,  ipso  facto  accej^ts  the  executorship,  not  prevent 
that  must   be  understood  of  acts  which   he  does,  so  to  ^y  him  as 
speak,  in  propria  persoiul.     He  may  excuse  himself  from  ^^^cutor, 
accountability  qua  executor  by  showing  that  he  has  acted 
merely  as  agent  or  attorney  of  those  who  were  named  co- 
executors  with   him  {x),  even  where   he  has  not  formally 
renounced  {y).     But  he  can  only  so  excuse  himself  when  if  be  has  not 

11  1       1  -ii  A  11  1  proved. 

he  has  not  ^^roved  the  will.  An  executor  who  has  proved 
cannot  act  in  any  other  character  :  he  cannot  renounce  his 
executorship,  and  act  only  under  power  of  attorney  from 
his  co-executors  (e). 

An  executor  cannot  by  agreement  bind  himself  to  re-  -Agreement  to 

_  renounce 

nounce  probate,  and  the  Court  will  not  attempt  to  enforce  invalid, 
such  an  agreement  (a). 

Refusal  by  an  executor  to  take  his  oath  is  a  refusal  of  ^^^^  ^^^^ 

indicate  a 

office  (h).     Refusal  of  office  is  also  evidenced  by  not  ap-  refusal  of 
pearing,  when  cited  to  take  probate  (c),  and   by  filing  a  ° 
renunciation   in   the   registry,  but,  it  would  seem,  not  by 
an  answer  in  Chancery  {d). 

was  otlierwise  at  law  ;  see  Wcllcslcy  consider  Orr  v.  Ncuion,  2  Cox,  274. 

V.  Withers,  4  E.  &  B.  7,50  ;  Bruce  Such  an  agent  ought  not  to  be  made 

V.  Gilpin,  L.  R.  3  Ex.  82  ;  and  see  a  party  to  an  action  for  the  ad- 

Gibons  v.  MarUiward,  Moo.  594  ministration  of  the  estate  {Duve  v. 

{u)  Perry,  in  the  goods  of,  2  Curt.  Everard,  ubi  srqira). 

655  ;  Brook  v.  Haymes,  L.  R.  6  Eq.  {y)  Btaccy  v.   Elph,   1    M.  k  K. 

25.    ■  195. 

(x)  Rayncrw.  Green,  2  Curt.  248  ;  (s)  Graham  v.  Keble,  2  Dow,  17. 

per  Lord.  Hardwicke,  Harrison  v.  («)  Hargrcavcs  v.  JFood,  2  Sw.  k 

Graham,   cited  1  P.   Wms.   ed.   6,  Tr,  604. 

241  (y)  ;  Dove  v.  Everard,   1   R.  k  {b)  PcrWoM,  C.  J.,  Rexv.  Jlaines, 

M.  231  ;  Loicry  v.  Fulton,  9  Sim.  1  Ld.  Rayra.  363. 

115.     But  see  White  v.  Barton,  18  (c)  21  &  22  Vict.  c.  95,  s.  16,  Ap- 

Beav.    192,    where   the   defence   of  pendix,  p.  305. 

agency  was  disallowed,  apparently,  (d)  Cluilon  v.    Webster,   W.    N.i 

however,  on  the  ground  that  it  had  1873,    189.       Compare    Vickcrs    v. 

not    been    properly   pleaded  ;    and  Bell,  cited  anti',  p.  13. 
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Requisites  of  a 
binding  renun- 
ciation. 


What  time 
allowed  execu- 
tors for 
deliberation. 


79tli  sect,  of 
Probate  Act. 


Kenunoiatioii  need  not  be  under  seal,  a  parol  one  being 
sufficient  (e),  though  it  has  been  said  that  an  informal 
declining  by  letter  to  take  the  office  of  executor  is 
insufficient  (/),  It  is  enough  that  the  instrument  of 
renunciation  states  in  substance,  though  not  in  terms, 
that  the  party  has  not  intermeddled  ((/).  The  Court  has 
received  a  renunciation  executed  by  a  party's  attorney 
under  a  specific  power  (h) ;  but,  had  the  power  been 
framed  in  general  terms,  the  Court  might  have  felt  a 
difficulty  in  departing  from  the  usual  practice  of  the 
registry,  viz.,  to  require  renunciation  to  be  under  the 
hand  of  the  party  entitled  to  the  grant  (i). 

If  the  executor  delay  exercising  his  option,  he  may  be 
cited  to  accept  or  refuse  probate.  The  time  which  the 
party  is  allowed  for  deliberation  as  to  whether  he  will 
accept  the  trust  or  not,  or,  in  other  words,  which  must 
elapse  before  the  issuing  of  the  citation  to  accept  or  refuse, 
is  uncertain  or  in  the  discretion  of  the  Judge.  Much,  of 
course,  depends  upon  the  nature  of  the  estate  to  be  ad- 
ministered. Sometimes  it  has  issued  within  the  year, 
sometimes  within  a  month  or  two.  The  only  analogy  that 
can  be  given  is  that  arising  from  the  55  Geo.  III.  c.  184, 
s.  87,  whereby  a  party  named  as  executor,  if  he  admi- 
nister, i.e.,  intermeddle,  is  liable  to  a  penalty,  if  he  omit 
to  take  probate  within  six  months  {k). 

The  79th  sect,  of  the  Probate  Act  (J)  does  not  apply 
to  an  executor  who  renounced  before  the  Act  came  into 
operation  ;  and  the  retractation  of  such  renunciation  after 


(c)  Broker  v.  Charter,  Cro.  Eliz. 
92  ;  Boyle,  in  the  goods  of,  3  S\v.  & 
Tr.  426. 

(/)  Per  Sir  J.  Nicholl,  Long  v. 
Symes,  1  Hagg.  Eccl.  776. 

{g)  Gibson,  in  the  goods  of,  L.  E. 
1  P.  &  D.  105. 

{h)  Bosscr,  in  the  goods  of,  3  S\v. 


&  Tr.  490. 

(0  Per  Sii-  J.  P.  Wilde,  ihid. 
402. 

[k)  Browne,  p.  138  ;  and  see  pas/, 
p.  27.  The  statute  will  be  found  in 
Appendix,  p.  286.     See  post,  p.  27. 

(Z)  20  &  21  Vict.  c.  77,  Ap- 
pendix, p.  302. 
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the  Act  came  into    operation   followed  by  a  second  re- 
nunciation will  not  bring  him  within  the  section  (m). 

It  has  been  decided— what  one  would   have  thought  Creditor  execu- 

tor  wno 

could   never  be   doubted — that,   if    a   debtor    make   his  renounces  does 

.  ,         not  lose  his 

creditor  and  another  executors,  and  the  creditor  neither  ordinary 
proves  nor  acts  as  executor,  he  may  maintain  an  action  [J^^_^ 
against  the  other  for  his  demand  on  the  testator  (n). 

As  to  a  renunciant's  status  with  reference  to  a  grant  of 
administration,  see  post,  p.  35  ;  and,  as  to  the  effect  of 
renunciation  upon  the  exercise  of  powers  and  discretions, 
post,  p.  148, 

B.  Retractation  of  Renunciation. 

An  executor  is  not  necessarily  concluded  by  a  renun-  Within  what 
elation  once  declared.     The  rule  has  long  been  that  he  ^j^^  ^^.^y  ^^ 
may  retract  his  renunciation  at  any  time  before  a  grant  of  >"etracted. 
administration  has  passed  the  seal,  but  not  afterwards  (o), 
from  the  possible    inconvenience    that    might   accrue    in 
other  quarters,  if  the  chain  of  executorship  once  broken 
were  thus  suffered  to  revive  {p).     In  any  case  the  Court 
is  not  bound  to  allow  a  retractation  {q). 

Doubt  was  expressed  by  Sir  J.  Hannen  whether  the 
79th  sect,  of  the  Probate  Act  (r)  forbids  the  retractation  on 
good  grounds  of  a  renunciation,  but  his  lordship  decided 
that  in  any  case  mere  change  of  mind  was  not  a  good 
■ground  (s).  The  same  learned  judge  subsequently  decided 
that,  notwithstanding  the  statute,  a  renunciation  may  be 


(?«.)   Witham,  in  tJic  (joods  of,  L.  0>)  Tlwrnton,  in  the  goods  of,  3 

R.  1  P.  &  D.  303.  Add.  273. 

{n)  Raivlinson  v.  Sluiw,   3  T.  R.  {q)  Park,    in   tlie   goods    of,    uhi 

557.  supra. 

(o)  Went.  91 ;  ]\rDonncU  v.  Prm-  (;•)  20  &  21  Vict.  c.  77,  Appendix, 

dergast,  3  Hagg.  Eccl.  212  ;  Harrison  p.  302. 

V.    Harrison,  4  No.  of  Cas.   455  ;  (s)  Gill,  in  the  goods  of,  L.  R.  3 

Park,   in  the  goods  of,   6   Jur.   N.  P.  &  D.  113  (wliere  the  head-note 

S.  660.     Qom\rA\c  2K>st ,  p.  25.  is  far  too  positive  and  exact). 
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retracted  at  aoy  time  before  it  is  filed  and  recorded  in 
the  registry  (t),  which  seems  to  be  a  limitation  of  the  older 
rule  noted  above. 
Renunciation  Where  an  executor  renounces  on  a  statement  that  he 
valict'^'^  ^^'  ^*^s  ^ot  intermeddled,  and  it  turns  out  that  he  has  inter- 
meddled, the  Court  may,  even  on  the  application  of 
renunciant,  declare  the  renunciation  invalid,  and  permit 
renunciant  to  take  probate,  cancelling  the  record  of  renun- 
ciation on  the  probate  that  had  been  granted  to  his  co- 
executors  (ti). 

(<)  Movant,  in  the  goods  of,  L.  R.       3  Sw.  k  Tr.  465  (where  the  head- 
3  P.  &  D.  151.  note    is   inadetiuate  and   ungram- 

{u)  Badcnach,    in    the  goods  of,       matical). 
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CHAPTER  IV. 

DEVOLUTION   OF   THE   OFFICE   OF   EXECUTOR. 
Executors  being  in  point  of  law  but  one  person  (a),  Office  survives 

.1  /y.  p  .■     '  j_i         T      ±T        r  j;- on  death  of  one 

the   oince   oi   course  continues,  on   the  death  oi    one  oi  ^f  several 
several  executors,  to  the  survivors  or  survivor,  the  execu-  executors. 
tors  of  the  deceased  executor    having    in  this    case    no 
interest  (b).     On  the  death   of  a  sole   or   last  surviving 
executor  different  considerations  apply. 

An  executor  hath  a  private   office  of  trnst ;    he  may  Executor 

.  ,  .  i        1  •  1      j_    1  cannot  assign 

reiuse,  but  cannot  assign  his  executorship ;  but  he  may  i^i^  office. 
make  an  executor  who  shall  dLscharge  the  first  testator's 
trust  (c). 

It  has  been  said  by  Lord  Romilly  to  be  perfectly  clear  When  executor 
that  an  executor  of  an  executor,  if  he  has  accepted  the  represents 
executorship  of  the  latter,  cannot  renounce  the  executor-  ^^'^^  testator. 
ship  of  the  former,  testator  (d)  ;  he  at  once  represents  the 
former    testator,    without    any   administration    de    bonis 
non  (e).     It  is  necessary,  however,  that  the  first  executor 
shovdd  have  proved  his  testator's  will ;  for,  if  he  die  before 
probate,    his  executor  is    not  executor  to  the    first  tes- 
tator (/).     Semble,  however,  that,  where  an  executor  did 

(a)  Post,  p.  145.  Eq.   25;  Perry,  in  the  goods  of,  2 

{b)  Went.  215.  Curt.  655  ;   but    see    the  contrary 

(c)  Bedell  Y.  Co?i5teZ/Zc,  Vaiighan,  dicta  cited  in  the  argument  of  .ffraoA-e 

182.     An   administrator  also  hath  v.  Uaymcs. 

a  private  office  of  trust ;  ho  cannot  (c)  Barr  v.  Carter,  2  Cox,  429. 

assign,  nor  leave  it  to  his  executor  (/)  Istcdv.  Stanley,  Dyer,  372a; 

{ibid.).  and  sec  Day  v.  Chatjield,  1  Vern. 

{d)  Brooke  v.   Uaymcs,  L.   K.  6  200. 

c  2 
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Executors  of 

married 

woman. 


Pi'obate  Acts. 


not  himself  prove  his  testator's  will,  bat  only  procured 
administration  with  the  will  annexed  to  be  granted  to  his 
attornies,  still  the  chain  of  representation  was  not  broken, 
and  the  executors  of  such  executor  represented  the  ori- 
ginal testator  {g).  But  the  rule  requires  a  further  limita- 
tion ;  for  there  is  no  such  representation,  where  the  will 
of  the  original  testator  is  proved  abroad,  while  the  latter 
testator's  will  is  proved  in  England  (h). 

If  a  married  woman  executrix  make  a  will  of  separate 
estate  appointing  executors,  such  executors  continue  the 
chain  of  executorship  to  the  original  testator,  if  they  take 
probate  of  the  executrix's  will  in  general  form  (i)  ;  but 
not  so,  if  their  probate  is  a  limited  one  (Jc).  Again,  the 
chain  is  not  continued  by  the  appointment  of  an  executor 
by  a  married  woman  in  a  will  made  under  a  power  (I). 

Where  any  person  renounces  probate  of  the  will  of 
which  he  is  appointed  executor,  or  one  of  the  executors, 
the  rights  of  such  person  in  respect  of  the  executorship 
shall  wholly  cease,  and  the  representation  of  the  testator 
and  the  administration  of  his  effects  shall  and  may,  with- 
out any  further  renunciation,  go,  devolve,  and  be  com- 
mitted in  like  manner  as  if  such  person  had  not  been 
appointed  executor  {rii).  And  whenever  an  executor  ap- 
pointed in  a  will  survives  a  testator,  but  dies  without 
having  taken  probate,  and  whenever  an  executor  named 
in  a  wdll  is  cited  to  take  probate,  and  does  not  appear  to 
such  citation,  the  right  of  such  person  in  respect  of  the 
executorship  shall  wholly  cease,  and  the  representation   to 


{(j)  Per  Sir  Herbert  J.  Fust, 
Bayard,  in  the  goods  of,  1  Eob. 
769,  the  learned  Judge's  "impres- 
sion "  being  that  a  will  proved  by 
the  attorney  of  an  executor  was  the 
same  thing  as  if  actually  proved  by 
the  executor. 

(/i)   Twijford  Y.  Trail,  7  Sim.  92. 

[i)  Barr  v.  Carter,  2  Cox,  429. 


{k)  Bayne,  in  the  goods  of,  1  Sw.  & 
Tr.  132,  not  following  Birkett  v. 
Vaiidercoin,  3  Hagg.  Eccl.  750. 
Compare  Richards,  in  the  goods  of, 
L.  R.  1  P.  &  D.  156. 

(/)  Hughes,  in  the  goods  of,  4  Sw, 
&  Tr.  209. 

{m)  20  &  21  Vict.  c.  77,  s.  79, 
Appendix,  p.  302. 
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the  testator  and  the  administration  of  his  effects  shall  and 
may,  without  any  further  renunciation,  go,  devolve,  and 
be  committed  in  like  manner  as  if  such  person  had  not 
been  appointed  executor  (n). 

Upon  the  construction  of  these  enactments  it  has  been  Cases  on  the 
decided  that,  where  an  executor  to  whom  power  has  been 
reserved  survives  his  acting  co-executor,  and  does  not 
appear  to  a  citation,  it  must  be  taken  as  if  his  name  had 
never  appeared  in  the  will,  and  the  executors  of  the 
acting  executor  will  be  the  representatives  of  the  original 
testator  (o) ;  also  that,  on  the  death  of  an  executor  with- 
out having  either  renounced  or  taken  probate,  the  execu- 
tor of  the  survivor  of  two  acting  executors  represents  the 
original  deceased  (j)). 

But  the  administrator  of  A's  executor  is  not  the  repre-  Administrator 

of  executor 

sentative  of  A.  For  the  power  of  an  executor  is  founded  does  not 
upon  the  special  confidence  and  actual  appointment  of  the  testator. 
deceased ;  and  such  executor  is  therefore  allowed  to 
transmit  that  power  to  another,  in  whom  he  has  equal 
confidence  ;  but  with  regard  to  the  administrator  of  A's 
executor,  he  has  clearly  no  privity  or  relation  to  A  (q), 
though  he  be  administrator  with  the  executor's  will  an- 
nexed (■)').  However,  where  an  executor  of  an  executor  is 
a  minor,  and  an  administrator  has  been  appointed  during 
his  minority,  such  administrator  represents  temporarily 
the  original  testator  (.s).  K  being  left  executor,  M  as 
his   attorney   obtained    administration  to    the   testator's 


(n)  21   &  22  Vict.  c.   95,  s.    16,  stipra.     An  inaccuracy  in  tlic  report 

Appendix,  p.  305.      Tiic   latter   of  of  this  case  is  pointed  out  in /,07-i?»cr, 

these  two  enactments  seems  to  ex-  ?n  the  goods  of,  2  Sw.  &  Tr.  473. 

tend  the  former   to    the  case  of  a  {p)  Larimer,  in  the  goods  of,  uhi 

party  cited,  who  will  not  renounce  .vtpra. 

or  take  any  step  {per  Sir  C.  Cress-  (7)  2  BI.  Comni.  506. 

well,   Noddings,  in  the  goods  of,  2  (/•)  Brulgcr,  in  the  goods  of,  L.  I?. 

Sw.  &  Tr.  17).  4  P.  Div.  77. 

(0)  Noddings,  in  the  goods  of,  iM  (5)  Anon.,  Freem.  K.  B.  287. 
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effects  with  the  will  annexed  for  the  benefit  of  K,  who 
never  proved  :  during  the  lifetime  of  K  the  goods  of  the 
testator  vested  not  in  him,  but  in  M ;  but  after  K's  death 
M  ceased  to  be  such  representative  {t). 

(0  Suwcrkrop  v.  Bay,  8  A.  &  E.  624. 
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CHAPTER    V. 

GR.iNTS   OF   PROBATE. 

A.   What  Documents  may  he  Proved. 
A  DOCUMENT  will  iiot  be  admitted  to  probate  unless  it  Document  must 

have  testa- 
lias  by  itself  a  testamentary  character  (a),  and  even  then  mentary 

not  necessarily  the  whole  of  it.     The  Court  may  admit  „'  '  , 

"^  -^  Partial  pro- 

part  of  an  instrument  to  probate,  and  refuse  it  as  to  the  bate. 

rest;  it  is  in  fact  the  constant  practice  (h). 

A  will  disposing  only  of  property  in  a  foreign  country  Will  of  foreign 

property  only. 

IS  not  entitled  to  probate  (c). 

Probate   ought   not   to   be    granted  of  a  will  merely  WiH  appoint- 

.  .       .     "    i"g  guardians 

appointing  testamentary  guardians  (d)  :  and  the  principle  only, 
on  which  this  rule  depends  is  clear  ;  the  jurisdiction  of  the 
C<jurt  to  grant  probate  of  an  instntment  is  founded  on  the 
fact  that  it  affects  personal  property  (e). 

A  codicil,  not  containing  any  disposition  of  property,  Merely  revoca- 
but  simply  revoking  all  former  wills,  is  of  a  testamentary     '^  ^^ 
character,  and   entitled  to  probate  (/).      So  is  a  simih^r 
revocatory  clause  in  a  will  purporting  to  deal  only  with 

(n)  Van  Straubaizee  v.  Monclc,  3  goods  of,   30   L.    J.,    P.  &  ^F.   56, 

S\v.  •&Tr.  6.     It  has  been  already  which  was  not   cited  in  Coodr,  in 

stated  that  an  instrument  may  be  a  the  goods  of. 

will,   and  as  such  admitted  to  ])vo-  (d)  La<hj  Chester's  ca.,  1  Yontr. 

bate,  without  being  a  will  in  form  207  ;  Gillint  v.  Gillint,  3  Pliillim. 

{ante,  p.  1).  222  ;  j}forto7i,  in  tlie  goods  of,  3  Sw. 

{b)  Per  Ld.  Lyndhurst,  Allen  v.  &  Tr.  422. 

M'Pherson,  1   II.    L.   C.  209.      Seo  (e)  Per  Sir  J.  P.  Wilde,  Morton, 

2>ost,  p.  98.  in  the  goods  of,   3  Sw.  &  Tr.  423. 

(c)  Coodc,  in  the  goods  of,  L.  R.  1  Compare /^osA,  ji.  30. 

P.  &  U.  449.     Compare 7w,vC,  i.p.  30,  (/)    Broichletj   \. Still,    2    Rob. 

95,    96.     But    see   Winter,    in    the  102. 
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Wills  under 
power. 


Contents  of 


trust  property  {g).  A  codicil,  conditioned  to  take  effect 
only  upon  an  event  which  had  not  happened,  was  held 
entitled  to  probate,  on  the  ground  that  it  was  a  republi- 
cation of  the  will  (/<•).  Where  the  whole  of  a  will  except 
the  appointment  of  executor  has  been  revoked,  yet  the 
will  must  be  proved,  though  the  result  may  be  that  the 
executor  is  only  a  trustee  for  the  next  of  kin  (i). 

A  will  disposing  of  personal  estate  in  this  country  in 
pursuance  of  a  power  of  appointment,  and  executed  in 
compliance  with  the  requisites  of  the  power,  is  entitled  to 
probate,  though  not  executed  according  to  the  testa- 
mentary law  of  the  domicil  of  the  party  making  it  (Jx). 
A  testatrix  directed  her  executors  to  deliver  certain 
fcThfwilb^"^^  sealed  parcels  unopened  to  certain  persons.  The  Court 
decreed  the  parcels  to  be  opened  in  the  presence  of  the 
Registrar,  and  a  schedule  to  be  made  of  their  contents, 
and  proved  as  a  codicil  {I).  Sir  George  Lee,  who  decided 
the  case,  was  of  opinion  the  executor  could  not  safely 
deliver  the  parcels  unopened ;  for,  if  he  should  be  called 
to  an  inventory,  he  could  not  give  in  one  on  oath  without 
knowing  what  was  contained  in  them  ;  and,  if  he  assented 
to  them  as  legacies,  and  there  should  not  be  assets  suffi- 
cient to  pay  the  debts,  he  would  be  guilty  of  a  devastavit. 
Ought  a  will,  which,  though  it  contains  an  appointment 
of  executors,  is  limited  to  the  disposition  of  real  estate,  to 
be  admitted  to  probate  ?  The  cases  are  at  variance.  The 
question  has  been  judicially  determined  in  the  negative  {mi) 


Wills  of  re.al 
estate  only. 


{fj)  Lancaster,  in  the  goods  of,  1 
Sw.  &  Tr.  464.  In  this  case  the 
executor  was  held  entitled  to  a 
general  grant. 

(h)  Da  Silva,  in  the  goods  of,  30 
L.  J.,  P.  &  M.,  171. 

{/)  Beo.rd  v.  Beard,  3  Atk.  72  ; 
and  see  Thornton  v.  Curling,  8  Sim. 
310. 

(k)  Tatnall  v.  Hankey,   2  Moo. 


P.  C.  C.  342. 

{I)  Pclham  V.  Newton,  2  Lee,  46. 

(m)  Anon.,  3  Salk.  22  ;  Drum- 
viond,  in  the  goods  of,  2  Sw.  &  Tr.  8. 
Indeed,  in  the  opinion  of  Buller,  J., 
the  Court  had  no  jurisdietion  to 
grant  probate  in  such  a  case 
{Hnbergham  v.  Vincent,  2  Ves.  jr. 
230).  In  Leese,  in  the  goods  of,  2 
Sw.  &  Tr.  442,  the  utterances  of  the 
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(notwithstanding  that  the  realty  was  given  to  the  executors 
upon  trust  for  conversion  {n)),  and  also  in  the  affirma- 
tive (o).  At  all  events,  where  a  married  woman,  acting 
under  a  power,  appoints  realty  only  by  will,  and  then  goes 
on  to  nominate  executors,  and  does  not  republish  her  will 
after  her  husband's  death,  such  executors  take  nothing 
jure  rejprcesentationis  ;  the  testatrix  died  intestate  as  to 
personal  estate  (p). 

Where  a  testator  merely  gave  several  specific  legacies.  Probate  refused 

.  to  executor 

and  then  appomted  his  daughter  executrix  for  all  property  "for  property 
not  named  in  his  will,  the  Court  refused  to  grant  probate  ^^j"'^"^^^ 
to  an  executor  who,  it  considered,  was  precluded  from 
dealing  with  the  property  which  passed  under  the  will  {q). 

Where,    after   probate,    a   testamentary  instrument    is  Testamentary 
found,  though  it  merely  confirm  the  will,  it  ought  never-  found  after 
theless  to  be  proved  (r).  Zu'h'o°f  no*' 

importance,  to 
be  proved. 

B.  The  Jurisdiction  to  Grant  Probate  [and 
Administratiov]. 

At  the  date  of  the  Judicature  Act,  1873  (which,  how-  Judicature 
ever,  as  is  well  known,  did  not  come  into  operation  until 
1875),  the  jurisdiction  to  grant  probate  and  letters  of 
administration  was  vested  solely  in  the  Court  of  Probate. 
But  by  that  Act  (s)  the  jurisdiction  was  transferred  to  the 
High  Court  of  Justice  thereby  created,  and  (t)  all  causes 
and  matters  which  but  for  the  Act  would  have  been  within 
the  .exclusive  cognizance  of  the  Court  of  Probate  were 

learned  judge  seem   scarcely  con-  BrcU,  Cro.  Car.  395). 

sistent.  (p)  O'Dwycr  v.  Gcarc,  1   S\v.   & 

(n)  Barden,  in  the  (foods  of,  Jj.  R.  Tr.  465. 

1  P.  &  D.  325.  (q)   IVakclmm,    in  the  goods  of, 

(o)  Jordan,  in  the  <joods  of,  L.  R.  L.  R.  2  P.  &  D.  396. 

1  P.  &  D.  555.     An  old  case  .sup-  (r)    JFeddall  v.  Nixmt,   17  Beav. 

plied  a  via  media :  a  will  of  lands  160. 

only,  it  was  said,  7]iai/  be  proved,  (s)  36  &  37  Vict.  c.  66,  s.  16. 

but  not  by  compidsion   (S'litcr  v.  (t)  S.  34. 
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Probate  assigned  to  the  Probate  Division  of  the  High  Court.    That 

Division  the  °  .  .... 

right  Division ;  then  is  the  right  division  to  resort  to  in  matters  of  this 

any' judge  can  kind.  But  its  jurisdiction,  though  practically  exclusive, 
JJ°^  ^rant  pro-  -^Quld  Seem  not  to  be  so  in  point  of  law.  It  is  clear, 
ministration,  said  Jessel,  M.R.,  that  all  the  Judges  of  the  High  Court 
have  the  same  jurisdiction,  and  it  is  equally  clear  that 
any  Judge  may,  if  he  chooses,  when  an  action  has  been 
brought  in  the  wrong  division,  retain  the  action  and 
exercise  the  jurisdiction.  It  is  discretionary  in  the  Judge 
whether  he  will  or  will  not  take  upon  himself  the  exercise 
of  the  jurisdiction  in  any  matter  which  by  the  Act  of  1875 
{qu.  1873)  is  assignable  {qu.  assigned)  to  another  Court. 
But  it  would  not  be  a  sound  exercise  of  discretion  on  the 
part  of  a  Judge  of  another  division,  if  he  were  to  grant 
probate  [or  administration],  when  there  is  a  division 
especially  fitted  for  dealing  with  such  business  (if).  Much 
to  the  same  effect  is  the  remark  of  James,  L.J.,  that  there 
is  a  particular  branch  of  the  Court  that  is  appointed  for  the 
purpose  of  granting  administrations  and  probate  of  wills, 
and  that  a  person  cannot  at  his  will  and  pleasure,  or  his 
caprice,  transfer  the  jurisdiction  from  that  branch  of  the 
Court  to  some  other  branch  on  the  allegation  of  con- 
venience (;X). 

C.  The  Time  for,  and  Modes  of,  Probate. 

Only  executor        In  the  first  place,  no  one  can  prove  a  will  but  who  is 
can  prove  will.  ^^^^^    |-qj.   demonstrated  (2/)]   executor    therein  {z).      A 

(m)  Pinnnj  v.  Hunt,  L.  R.  6  C.  D.  {y)  As  to  executors  according  to 

101.     See  further,   as  to  tie  ideu-  the  tenor,  see  ante,  p.  5. 

tity  of  the  powers  of  the  different  (s)   IVankford    v.    Wankford,    1 

divisions,   Tlmiy,  in  the  goods  of,  Salk.    309.      The   Court  will  not, 

L.  R.  3  P.  Div.  76.  even  on  renunciation  and  consent, 

(a;)  Dowdcsivcll    v.    Dowdesvxll,  grant   probate  to  the  executors  of 

L.  R.  9  G.   D.   301.     Brett,   L.   J.,  an  executor,  who  had  indeed  proved 

expresslydeclined  to  give  an  opinion  his  testator's  will,  but  was  not  the 

on  the  point  whether  a  Vice-Chan-  surviving  executor  [Smith,   in   tJie 

cellor   could    grant   letters   of  ad-  goods  of ,  3  Cavt.  SI).    The  universal 

ministration  {ibid.  303).  legatee  of  a  testamentary  paper  is 
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person  who  took  probate  of  a  will,  whicli  she  knew  not 
to  be  the  last  will,  was,  on  proof  of  the  later  will,  con- 
demned in  costs,  as  having  been  guilty  of  gross  mis- 
behaviour (a).  Where  the  executor  was  by  mistake 
desciibed  in  the  will  by  a  wrong  name,  probate  was,  upon 
consent  of  the  parties  interested,  granted  to  him  in  his 
proper  name  {h). 

The   Court  may  cite  before  it  all  persons  named  [or  Comt  may  cite 
demonstrated]    executors,  to   the   intent   that   they  may  parties, 
either  prove  or  refuse  to  prove  the  will  (c)  ;  and  the  Court 
can  punish  disobedience  to  the  citation  (d). 

The  time  when  the  will  is  to  be  proved  is  somewhat  "When  the  will 
uncertain,  and  left  to  the  discretion  of  the  Judge  (e),  but  LovJ,).  '^ 
it  is  to  some  extent  indicated,  or  at  least  suggested,  by 
the  enactment  that  any  person  taking  possession  of,  or 
administering,  any  part  of  the  personal  estate  of  a  person 
deceased,  without  obtaining  probate  or  administration 
within  six  calendar  months  after  his  or  her  decease,  or 
within  two  calendar  mouths  after  the  termination  of  any 
dispute  respecting  the  will  or  right  to  letters  of  adminis- 
tration, if  there  be  any  such,  which  shall  not  be  ended 
within  four  calendar  months  from  the  death,  shall  be 
punishable  by  fine  and  increase  of  duty  (/).  On  the  other 
hand,  no  probate  or  letters  of  administration  with  the  will 
annexed  shall  issue  until  after  the  lapse  of  seven  days,  and 
no  letters  of  administration  shall  issue  until  after  the  lapse 


entitled  to  administration  citn  (cs-  the   late   Court  of  Probate  by  the 

tnnicnto  anmxo,  but  not  to  probate  23rd  section   of  the  Court  of  Pro- 

{Oliphant,  in  the  goods  of,    1  Sw.  bate  Act,  1857,  and  has  since  then 

&  Tr.  525).  been  transferred  thence  to  the  High 

{a)  Martin  v.  Rohinson,  2   Lee,  Court  of  Justice  (36  &  37  Vict.  c. 

535.  G6,  .s.  16). 

{!))  ShuUlcvmrlh,  in  fM  (joods  of,  (d)  20  k   21   Vict.    c.    77,  s.   25, 

1  Gurt.  911  ;  but  see  Collins,  iiitlic  Appendix,  p.  299. 

£700*  (/,  7  No.  of  Cas.  278.  (c)  Godolph.,  pt.  1,  c.  20,  s.  3. 

(c)  See  21  H.  8,  c.  5,  s.  8.     TIio  (,/)  55   G.   3,   c.  184,  s.   37,  Ap- 

power  of  citation  was  transferred  to  pcndix,  ]i.  286.     See  ante,  p.  16. 
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Probate  in 
common  and 
solemn  form. 


of  fourteen  days,  from  the  death  of  the  deceased,  unless 
under  the  direction  of  the  Judge,  or  by  order  of  two  of  the 
Kegistrars  (g).  In  every  case  where  probate  or  adminis- 
tration is  for  the  first  time  applied  for  after  the  lapse  of 
three  years  from  the  death  of  the  deceased,  the  reason  of 
the  delay  is  to  be  certified  to  the  Registrars :  should  the 
certificate  be  unsatisfactory,  the  Registrars  are  to  require 
such  proof  of  the  alleged  cause  of  delay  as  they  may  see 
fit  (h). 

In  probate  of  wills  there  is  one  form,  which  is  slight 
and  summary,  for  ordinary  and  undisputed  cases,  and 
another  more  formal,  by  solemn  decree  of  the  Court  (i). 
A  testament  may  be  proved  either  in  common  form,  as 
when  the  executor,  presenting  the  testament  before  the 
Judge,  without  citing  the  interested,  doth  depose  the 
same  to  be  the  true,  whole,  and  last  will  and  testament 
of  the  deceased,  and  whereupon  the  Judge  doth  annex  his 
probate  and  seal  thereunto ;  or  in  form  of  law  [more 
commonly  called  in  solemn  form,  or  ^^e^*  testes],  as  when 
the  widow  or  next  of  kin  to  the  deceased  are  cited  to  be 
present,  in  whose  presence  the  will  is  exhibited  before  the 
Judge,  whereupon,  witnesses  being  produced,  received, 
sworn,  examined,  and  their  depositions  published,  the 
Judge,  in  case  of  sufficient  proof,  doth  pronounce  for  the 
validity  of  the  testament  (k).  A  will  being  proved  in 
form  of  law,  the  executor  is  not  compellable  to  prove  it 
any  more ;  but  he  that  proves  but  in  common  form  may 
be  compelled  to  prove  the  same  again  in  form  of  law  (J). 
Next  of  kin  are  not  barred  by  mere  lapse  of  time,  by 


(g)  P.  R.  (Non— C),  Pailcs  43, 
44. 

(A)  Ibid.  Rule  45. 

(i)  Per  Sir  W.  Scott,  Duke  of 
Portland  v.  Bingham,  1  Hagg.  Cons. 
158. 

{k)  Godolpli.,  pt.   1,  c.   20,  s.  4. 


An  executor  is  not,  as  such,  incom- 
petent  to  give  evidence  concerning 
tlie  execution  or  validity  of  the  will 
(1  Vict.  c.  26,  s.  17,  Appendix,  p. 
294  ;  see  Munday  v.  Slaughter,  2 
Curt.  72). 

(I)  Godolph.,  pt.  1,  c.  20,  s.  4. 
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acquiescence,  or  by  the  receipt  of  legacies,  from  requiring 
executors  to  prove  a  will  in  common  form  (_m).  There  is 
no  limitation  as  to  time  in  calling  in  question  a  will.  Sir 
J.  Dodson  said  he  knew  of  no  way  in  which  executors 
could  protect  themselves  from  the  inconvenience  of  having 
to  prove  in  solemn  form  after  a  great  length  of  time 
except  by  examining  the  attesting  witnesses  before  taking 
probate  (u).  But,  where  a  will  had  been  declared  well 
proved  in  the  Court  of  Chancery,  after  an  order  for  an 
issue  devisavit  vet  non  had  been  discharged  on  the 
petition  of  the  heiress-at-law  (also  next  of  kin)  and  her 
husband,  and  an  annuity  bequeathed  to  her  had  been 
regularly  received  during  fourteen  years,  the  Court 
refused,  on  the  ground  that  it  would  be  undoing  all  that 
had  been  done  in  the  Court  of  Chancery,  to  call  on  the 
executors,  at  the  prayer  of  the  heiress-at-law  and  her 
husband,  to  prove  the  will  in  solemn  form  (o). 

The   Court   may  grant  a  limited   probate,  where  the  Limited  pro- 
testator  has  limited  the  executor  Q^), 

(to)  Mcrrywcather  v.    Tanicr,   3  iu  the  costs  of  the  defendaats,   and 

Curt.  802.  allowed  him  only  such  costs  as  ho 

{n)  Topping,    in    tJic    goods    of,  woultl  have  incun-ed  in  proving  tiie 

2    Rob.    620.      E.xecutors    may,    if  original  in  solemn  form  {Burlls  v. 

they  please,  themselves  prove  per  Burlls,  L.  R.  1  P.  &  D.  472). 

testes  in  the  first  instance  (cj/.  Ken-  (o)  Merry wcatlicr  y.  Tarmr,  uhi 

naivay  v.    Kennaway,   L.   R.   1   P.  supra. 

Div.    148),    and  in  a  proper  case  {p)  Per  Sir  G.    Lee,    Sutton  v. 

they  will  have  their  costs  out  of  the  Smith,  1  Lee,  280  ;  see  Beer,  in  the 

estate  ;  but,  where  an  executor  was  goods  of,  2  Rob.  349,  and  Daioes  v. 

proved  giiilty  of  undue  inlliience,  The  Queen's  Proctor,  ibid.,  i\Z.     In 

he  wa"s  condemned  in  costs  {Nash  the  case  of  the  will  of  a  married 

V.  Yclloly,  3  Sw.  &  Tr.  59).    Where  woman,   the  probate  has  hitherto 

the  substance  of  a  will  had   been  been  limited  to  such  property  as 

propounded,  and  in  most  particu-  she   had  power   to  dispose  of  {De 

lars  proved,  by  an  executor  through  Pradel,  in  the  good^  of,  L.  R.  1  P.  & 

whose  negligence  the  original  had  D.  454)  ;  but  see  now  Tlmrp,  in  the 

been  lost,  the  Coiu't  condemned  him  goods  of,  L.  R.  3  P.  Div.  76. 
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CHAPTER  VI. 

GENERAL   PRINCIPLES   RELATING   TO   THE   GRANT   OF 
LETTERS   OF   ADMINISTRATION. 

Distinction  GRANTS  of  administration  are  either  (1)  general  or  un- 

between  limited,  or  (2)  limited  or  special.     In  the  one  kind  the 

general  and  ^   ^  ^  ^ 

limitud  grants,  administrator  has  committed  to  him  the  whole  estate  of 

the  deceased,  and  the  period  of  his  authority  is  equivalent 

to  that  of  an  executor,  i.e.,  it  lasts  until  either  he  dies  or 

has  previously  wound  up  the  estate ;  in  the  other  kind, 

the  estate  is  only  partially  committed  to  him,  or  else  his 

authority,  though    extending  over  the   whole    estate,  is 

limited  in  duration  or  scope.     The  several  varieties  of 

administration  will  be  treated  of  in  order,  but  it  will  be 

convenient  to  prefix  an  account  of  some  general  principle.s 

which  guide  the  Court  in  making  grants. 

Deceased  must       The  foundation  of  the  Court's  jurisdiction  being  per- 

I'erty  in  this     sonal  property  of  a  deceased  to  be  distributed  in  this 

country.  couutry,  administration  will  not   be  granted    in  respect 

merely  of  property  abroad  {a).    It  is  a  condition  precedent 

to  a  grant,  that  it  should  appear  that  the  deceased  left 

personal  property  in  this  country  (5). 

In  case  of  In  the  casB  of  foreigners,  the  Court  often  follows  foreign 

CourTusuaiiy    law,  and  usually  adopts  the  grant  of  a  foreign  Court  of 

(«)   Tuclccr,  in  the  goods  of,  3  Sw.       p.  23,  and  post,  p.  96. 
&  Tr.   585  ;    Evam  v.  Burrcll,  28  {h)  Fittock,  in  the  goods  of,  32  L. 

L.  J.,  P.  &  M.,  82.     Compare  ffl«/^',       J.,  P.  &  M.,  157. 
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competent  jurisdiction  (c).      But,   although    (as   appears  adopts  foreign 
from  the  last  note)  the  Enojlish  Court  will  in  a  proper  V  • 

'  °  ^      ^        Ji'oreign  courts 

case  generally  adopt  a  Scotch  grant,  the  Courts  in  Scot-  cannot  grant 

,        ,    -  .  ,      .    .  administration 

laud  have   no  power  to  appoint    persons  to  administer  of  property  in 
personal  property  in  England,  that  power  being  exclu-    "^o^"^- 
sively  vested  in  the  English  Court,  and  of  this  the  Scotch 
Courts  are  bound  to  take  notice  (d). 

Cceteris  paribus,  the  Court  prefers  a  sole  to  a  joint  Joint  adminis- 
administration  (e).  However,  it  will  by  consent  grant  a  discouraged. 
joint  administration,  where  special  circumstances  render 
it  convenient  (/).  If  the  Court  objects  to  grant  a  joint 
administration  on  request,  a  fortiori  it  never  forces 
one  ((/).  Applications  for  such  an  administration  have 
often  been  refused,  according  to  the  general  rule  (Ji). 
On  the  other  hand,  the  Court  refused,  as  contrary  to 
the  practice,  to  make  a  subsequent  grant  to  one  alone 
of  co-administrators,  even  though  the  remaining  two 
were  one  in  foreign  parts  unknown  and  the  other  a 
bankrupt,  saying  that  the  Court  always  discouraged 
a    joint    administration,  but  that    when    persons    chose 

(c)  E.g.,  Johnson,  in,  the  yooch-  of,  E/iohui  v.   W>jlie,  10  H.  L.  C.  19. 
4     Hagg.     Eccl.    182    (Scotland);  {c)EarlofJFarivick\.Grcville,l 

lUiulerson,  in  the  goods  of,  2  Eob.  Phillim.  126.    Although  the  rule  is 

144  (ditto);  Stewart,  in  the  goods  well  established,  the  ground  upon 

of,  1   Curt.   904   (ditto);   Vicsca  v.  which  it  is    generally  rested,    viz., 

D'Araiuburu,  2  Curt.  277  (Spain) ;  the  inconvenience  that  must  ensue 

Da  Cunha,  in  the  goods  of,  1  Hagg.  through   the  necessity  of  admiuis- 

Eccl.    237    (Portugal);    Crispin  v.  trators  always  acting  jointly  (If'«;-- 

Doglioni,   3  Sw.  &  Tr.   96  (ditto) ;  icick  v.  Orcvillc ;  Stanley  v.  Bcrncs, 

Bz-ggia,  in  the  goods  of,  1  Add.  340  1  Hagg.  Eccl.  222),  is  based  upon 

(Morocco) ;  Dormoy,  in  the  goods  of,  a  uiisconception  ;  seo post,  p.  146. 
3  Hagg.  Eccl.  767  (France);  Fcde-  (/)  Grundy,  in  the  goods  of,  L. 

rici,  in  the  goods  of,  1  Eccl.  &  Adm.  R.  1  P.  &  D.  459. 
R.  109  (Austria) ;  Hill,  in  the  goods  {g)  Bell  v.  Timiswood,  2  Phillim. 

of,   L.   R.   2    P.    &    D.    89  (United  22  ;    Coe  v.   Hunic,  4  Hagg.  Eccl. 

States).     See  Morgan,  in  the  goods  398  ;     Warwick    v.    Grcville,    ubi 

of  2  Rob.  415  ;  Veiga,  in  the  goods  of,  supra. 
3Sw.  &Tr.  13.    Coni])are^wsz;,  p.  95.  {h)  E.  g.,   Lcggatt   v.    Lcggalt,  1 

{d)  Preston  v.   Viscount  Melville,  Lw,   348  ;    Lampicr   v.    Colson,    2 

8  CI.  &  F.  1 ;  per  Lord  Cranworth,  Phillim.  54. 
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to   take    on   themselves  that  office,  they   must   put   up 
with    the  inconvenience   that  might  ensue, — they  could 
not  act  separately  (i). 
Several  ad-  Qn  the  other   hand,   several   administrations   may  be 

ministrations 

of  several  parts  granted  of  several  parts  of  the  intestate's  goods  (k). 

of  same  estate.         r^         i        c      ^      •    •  j.     j.-  i  ij.  t  r 

Grants  of  admmistration  may  be  made  to  guardians  ot 

Grants  to  .  .  .  -^  *  . 

guardians  of  minors  and  infants  for  their  use  and  benefit,  and  elections 
by  minors  of  their  next-of-kin  or  next  friend,  as  the  case 
may  be,  will  be  required  (l).  In  the  case  of  infants  {i.e., 
under  the  age  of  seven  years)  not  having  a  testamentary 
guardian  or  a  guardian  appointed  by  the  Court  of 
Chancery,  a  guardian  must  be  assigned  (m).  Where  there 
are  both  minors  and  infants,  the  guardian  elected  by  the 
minors  may  act  for  the  infants  without  being  specially 
assigned,  provided  that  the  object  in  view  is  to  take  a 
grant  {n).  The  testamentary  guardian  of  minors  has  a 
right  to  administration  for  their  use  and  benefit  in  pre- 
ference to  the  guardian  elected  by  them  (o). 
Grants  to  gran-  There  is  no  objection  to  administration  being  granted 
tees  abroad.  ^^  q^q  ^Yiq  is  abroad  (p).  In  that  case  it  may  be  granted 
attornies.  to  his  attorney  acting  under  a  power  of  attorney  (q)  ; 
and  such  gi'ants  have  often  been  made,  being  to  A 
"  for    the   use  and   benefit  of  "  B  (r).     This  administra- 

(^■)  Nayler,    in    the    goods   of,    2  {n)  Ibid.,  Eiile  35. 

Rob.     410.       But    such    a    graut  (o)  Mor)-is,  in  the  goods  of,  2  Sw. 

may  be  made  to  one  of  several  co-  &  Tr.  360. 

excmtors    {per    Sir     H.     J.     Fust,  (;;)  O'Byrne,  in   the  goods   of,  1 

ibid.) ;  and  see  n.  (e),  supra.     Com-  Hagg.    Eccl.   315;    Leeson,    in   the 

pare  Jacomb  v.  Earwood,  2  Ves.  sr.  goods  of,  1  Sw.  &  Tr.  463. 

267,268.  (^)  P.  E.  (Non-C.)  32.     ^ee  post, 

(k)  Eoll.  Abr.  908  ;  Fawtnj  v.  p.  89,  as  to  sureties. 
Fatvtry,  1  Salk.  36.  But  ad-  (r)  A  party  to  whom  letters  of  ad- 
ministration of  a  debt  cannot  be  ministrjitiou  have  been  grauted  as  the 
thus  divided,  because  it  is  an  entire  attorney  of  the  person  entitled  to  the 
thing  {Fawtry  v.  Fawtry).  See  grant,  and  for  the  use  and  benefit 
post,  p.  36.  of  such  person,  is  to  all  intents  and 

(Z)  P.  P.  (Non-C. ),  Rule  33.  purposes  admini.strator,  and  is  liable 

{m)  Hid.,  Rule  34.  to  be  sued  in  respect  of  the  estate  in 
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tion  has  been  granted  to  a  wife  under  a  general  power 
from  her  husband,  where  the  power  was  ample  (s),  and 
where  the  husband,  being  at  sea,  was  unable  to  give  a 
special  power,  and  the  estate  was  perishable  (t).  Again, 
administration  of  the  goods  of  a  public  functionary  of 
the  Emperor  of  Morocco  has  been  decreed  to  a  party 
specifically  empowered  to  take  it  on  behalf  of  the  Emperor, 
on  proof  of  the  Emperor's  title  accoi'ding  to  Mohammedan 
law  to  the  deceased's  effects,  no  question  of  title  being 
raised  by  the  Crown  or  otherwise  (i<).  But,  where  the 
person  entitled  to  the  grant  is  resident  in  this  country, 
and  able  to  take  it  himself,  the  Court  will  not  decree 
administration  to  his  attorney  {xv). 

Where  an  application  for  a  grant  is  long  delayed,  the  Belay  in 
Court  will  require  full  information  as  to  the  cause  of  the  grluf  must  be 
delay  {x).     Indeed,  persons  entitled  to  administration  may  explained, 
altogether  lose  their  rights  by  laches :  where  no  applica- 
tion was  made  for  twenty  years  and  upwards,  it  was  held 
that  this  lapse  of  years  was  tantamount  to  a  renunciation  ; 
time  must  operate  as  a  bar,  or  the  business  of  the  world 
could  not  proceed  (?/). 

It  is  a  general  rule  that,  where  a  party  has  a  right  to  Parties 
administration,  he  must  be  cited  or  consent  before  the  I'ithtTto  KrLt 
Court  will  grant   it   to   another  (z) ;    and   the   Court  has  "^"***'  fi'"'**  '"^ 

°  .  .  .  cited,  or  con- 

accordingly  refused  to  dispense  with  service  on  the  persons  sent ; 


the  same  way  as  if  lie  had  obtained  ttrdl  v.  T/i£  Queens  Proctor,  2  Curt. 

letters  of  administration  in  his  own  241. 

right  {Chanibcrs  v.  Bkkncll,  2  Ha.  («•)  Burch,  in  tJic  goods  of,  2  S\v. 

537).    The  Solicitor  to  the  Treasury,  &Tr.  139. 

when  he  takes  a  grant,  stands  in  no  (x)  Miller  y.  Washington,  3  Hagg. 

better  position  ;  see  post,  p.  45.  Eccl.  277.      See  P.   R,    (Non-C), 

(s)  EUhrton,    in  tlie  goods  of,   4  Rules  43 — 45,  cited  ante,  p.  28. 

Hagg.  Eccl.  210.  (y)  Skeffington  v.  WhiU:,  1  Hagg. 

(t)  Lucas  Y.  Lucas,  2  Lee,  576.  Eccl.  703.     Compare  ^josi,  p.  99. 

(w)  Beggia,  in  the  goods  of,  1  Add.  (z)  Barker,  in  the  goods  of,  1  Curt. 

340.     For  a  similar  case,  where  the  592  ;  see  Ciirrcy,  in  the  goods  of,  5 

Crown  opposed  the  grant,  see  Aspin-  No.  of  Cas.  54. 
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first  entitled,  though  they  were  residing  abroad  {a),  even 
in  a  town  under  blockade,  the  property  not  being  perish- 
able (6) ;  and,  where  administration  to  a  person  long  dead 
was  prayed  by  a  creditor,  and  there  had  been  no  personal 
service  on  the  next  of  kin  (who  had  no  known  agent  in 
this  country),  the  Court  required  full  information  as  to  the 
debt,  and  that  notice  should  be  given  to  the  next  of  kin, 
resident  in  the  West  Indies  (c).  The  Court,  it  has  been 
said,  should  be  esj^ecially  cautious  in  this  respect  in 
biitthenile  dealing  with  foreign  property  (r/.).  The  rule,  however,  is 
laxed.  iiot  altogether  inelastic.      It  has  been  relaxed  where  the 

persons  to  be  served  were  thirty  in  number,  and  resident 
in  various  places,  some  in  America  (e),  or  were  presumably 
dead,  or  abroad  and  not  likely  to  return  (/). 
No  grant  23cr         The  Court  will  not  make  a  grant  ver  saltum  (a). 

sal  turn. 

Intermcddler        ^  pcrson  entitled  to  administration  cannot  be  compelled 

cannot  be  com-  ^^  take  it,  bccause  he  has  intermeddled  ;  from  which  it 

pelled  to  take 

grant.  follows  that,  in  making  a  grant  to  some  one  else,  the  Court 

can  dispense  with  the  usual  declaration,  contained  in  the 

renunciation  of  the  person  first  entitled,  that  he  has  not 

intermeddled  {h). 
One  entitled  to      One  who  is  entitled  to  administration  may  renounce  the 
renoimce^lifs     right,   subject   to   the   exception  that    a  married  woman 
"°^'*'  cannot,    as   a   rule,  deprive  her  husband   of  his  title  to 

administer  in  her  right  (i) ;  but  she  may  renounce  without 

(a)  Goddard  V.  Goddard,  3  Phil-  Colvin    v.     Promrator-General,     1 

lim.  637.  Hagg.  Eccl.  92.     See  fuither,  2^osf, 

{h)  Cooke,  in  the  goods  of,  1  Sw.  p.  50. 

&  Tr.  267  ;   White,  in  the  goods  of,  {g)  Allen,  in  the  goods  of,  3  Sw. 

2  Sw.  &  Tr.  457.  &  Tr.  559  ;  and  see  joost,  p.  39. 

(c)  Miller \.  Washington,  Z'Hagg.  {h)  Fell,  in  the  goods  of,  2  Sw.  & 

Eccl.  277.  Tr.  126.    Buttheiutermeddlcr  may 

{d)  Kooystra  v.   BuysJces,  3  Pliil-  lie  liable  as  an  executor  de  son  tort ; 

lim.  533.  sec  imst,  p.  259. 

(c)  Southmead,  in  the  goods  of,   3  (0  Eaymes  v.  Maltlteivs,  1  Sw.  & 

Curt.  28.  Tr.    460  ;    da  Rosa  v.  de  Fiima,  2 

(/)    Widger,  in  the  goods  of,  ibid.  Lee,  390.     See  ante,  p.  9. 
55  ;    (as  to  presumption  of  death) 
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her  husband  joining,  where  slie  is  living  separate  from 
him,  and,  under  a  deed  of  separation,  she  is  entitled  to  the 
deceased's  effects  to  her  separate  use  {k). 

A  renunciation  may  be  retracted  at  any  time  before  a°f'.  generally, 

"^  retract  his 

administration  has  passed  the  seal ;  but  whether  the  Court  renuBciation. 
is  bound  to  allow  it  to  be  retracted  depends  upon  the 
circumstances  of  the  case  (T). 

If  a  party  be  entitled  to  a  grant  in  a  superior,  the  Court  0°e  entitled  in 

....  ^  superior, 

will  not  make   one   to  him  in  an  inferior,   character  (pii).  cannot  take  a 
Indeed,    a   rule   has   been  promulgated  that  no  person,  f^ferior, 
who  renounces  probate  of   a  will   or  letters  of  admini-  cuaracter ;  nor, 

^  generally,  it  he 

stration  in    one   character,    is    to  be    allowed    to  take    a  renounce  in 

.  one  character, 

representation  to  the  deceased  m  another  character  [n),  take  a  gi-ant  in 
though  this  rule  is  only  for  the  guidance  of  the  Registry,  '^°°  ^^' 
and  is  capable  of  modification  by  the  Court  (o).  Its 
meaning  (so  far  as  it  relates  to  executors)  is  that,  where  a 
man  under  a  will  occupies  in  reference  to  the  testator  two 
different  characters,  he  shall  not  select  either  one  he 
pleases  as  the  basis  of  his  grant,  but  must  take  administra- 
tion on  the  largest  ground  (p).  Notwithstanding  the  rule, 
the  Court  allowed  one  who  had  been  appointed  executor, 
and  had  renounced  that  office,  to  take  administration  with 
the  will  annexed  as  attorney  of  the  other  executors  (q).  The 
rule  does  not  apply  to  a  husband  who  signs  a  renunciation 
by  his  wife,  merely  to  signify  his  assent  to  her  act  (?•). 
Where  an  executor  and  trustee  of  the  residue  had  re- 
noimced  probate  or  administration,  and  administration 
had  been  granted  to  another,  who   had   since  died,  the 


(k)  Hardingc,  in  tlie  goods  of,  2  &  Tr.  307. 
Curt.  640.  (jw)  Ter  Sir  J.  P.  Wilde,  Rus.wll, 

{I)  West    V.    Wilby,    S    rinllim.  in  the  goods  of,   L.    li.   1  P.  in  D, 

375.     Compare  ante,  p.  17.  635. 

(m)  Bullock,  in   t}ve   goods   of,  1  {q)  Ibid. 

Rob.  275  ;  and  see  post,  p.  51.  (r)  Biggs,  in  the  goods  of ,  37  L.  J., 

(w)  P.  R.  (Non-C),  Rule  50.  P.  &  M.,  79. 

(o)  Loftus,  in  the  goods  of,  3  Sw. 

D  2 
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Court  refused  to  allow  the  renunciant  to  retract  his  renun- 
ciation quoad,  trustee,  for  the  purpose  of  taking  administra- 
tion with  the  will  annexed  (s)  ;  but,  in  a  like  case,  where 
the  renuntiant  was  also  beneficially  entitled  in  remainder 
to  the  residue,  he  was  allowed  to  take  a  grant  de  bonis 
non  as  residuary  legatee  ;    he  never  renounced  in  that 
character ;  in  the  opinion  of  the  Court,  it  did  not  actually 
exist,  when  the  renunciation  was  made  {t). 
Limited  grants      Limited  administrations  are  not  to  be  granted,  unless 
asaruie  If^any  ^^^ry  persou  entitled  to  the  general  grant  has  consented  or 
one  entitled      renounced,  or  has  been  cited  and  failed  to  appear,  except 

and  willing  to  ,  _  _  x  x  i 

take  general     Under  the  direction  of  the  Judge  {u). 

i      '  No  person  entitled  to  a  general  errant  of  administration 

One  entitled  to      .  -^  .  .      . 

general,  may  will  be  permitted  to  take  a  limited  grant,  except  under 
take  limited  '  ^^^  direction  of  the  Judge  {x).  Limited  grants  to  persons 
grant.  entitled  to  general  grants  are  quite  exceptional,  and  should 

not  be  made  unless  some  very  strong  reason  be  given ;  it 
is  very  inconvenient  having  divers  representatives  for 
different  parts  of  the  property  {y).  However,  the  Court 
(as  distinguished  from  the  Registrars)  may  make  such 
grant,  if  it  think  fit  (z). 

(s)  Thornton,   in  the  goods  of,  3  (y)  Per  Sir  C.  Cresswell,  Watts,  in 

Add.  273  ;  Richardson,  in  the  goods  the  goods  of,  1  Sw.  &  Tr.  539,  540  ; 

of,  1  Sw.   &  Tr.  515  ;  Morrison,  in  Somerset,  in  the  goods  of,  L.  R.  1  P. 

tlie  goods  of,  2  Sw.  &  Tr.  129.  &  D.  350. 

(<)  Morrison,  in  the  goods  of,  ubi  (z)  Patteson  v.  Hunter,  30  L.  J., 

siipi-a.  P.  &  M.,    272  ;   see  Biou,    in  the 

{u)  P.  R.  (Non-C),  Rule  29.  goods  of,  3  Curt.  739. 

[x)  Ibid.  Rule  30. 
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CHAPTER    VII. 

GENERAL   GRANTS    OF  ADMINISTRATION — SIMPLE 
ADMINISTRATION. 

A.  The  paramount  Right  of  a  Wldou'er. 
As  a  general  rule,  on  the  death  of  a  wife  her  husband  Husiianri 
lias  a  right  to  administer  her  estate,  exclusive  of  all  other  minister  to'^ 
persons,  there  being  no  power  or  election  to  grant  ad  mi-  ^^'^^^' 
nistration  to  anyone  else  (a).     His  right  is  paramount  to 
the  Statutes  of  Administration  presently  noticed  (h).    How-  so  far  as  he  is 
ever,  the  wife's  powers  of  testamentary  disposition  exclude  ij  \^^^  t(.j.t;i- 
pro  tanto  the  husband's  rioht  (c).     Also  the  Court  will  ™cntary 

-*■  o        \  /  powers, 

pass  him  by  in  granting  administration  to  a  woman  whose  except  in 
marriage  has  been  dissolved  by  reason  of  her  husband's 
adultery  and  desertion  (d).  Again,  administration  of  the 
wife's  effects  has  been  refused  to  the  husband  on  the 
ground  that  the  marriage  was  in  fact  void,  one  of  the 
parties  having  been  non  compos  on  entering  into  it  (e). 

(a)  Jlurivplircij  v.  Bullcn,  1  Atk.  of  part  only  of  the  property  over 

459  ;  Sir  Geo.   Sand's  ca.,  3  Sulk.  wliicli   she   has   such    power,    and 

22.     For  the  various  theories  as  to  administration  of  that  part  is  com- 

tho   foundation   of    the   husband's  niitted  to  sonic  one  other  than  the 

rights,  seeWnis.  Exors.,  p.  416.  The  hushand,  the  husband  is  entitled  to 

right,    however   it   arose,    received  wliat   is   called  a  ccclerorum  grant 

legislative   recognition  by  29  Car,  {Boxicy  v.  Stuhington,  1  Lee,  537  ; 

2,  c.  3,  s.  25  (Appendix,  p.  278).  per  Sir  J.  NichoU,  Salmon  v.  Hays, 

{b)  Post,  p.  40.  4  Ilagg.   Eccl.    388  ;   Brenchlcy  v. 

^)  Rex    V.    Bdtcs^vorlh,    2   Str.  Lyin},  2  Rob.  441). 
891,     1111,     1113;     and     see     p.  (d)nay,int/iegoodso/,35L.J., 

63.       "Where     a    married    Avouian,  P.  &  M.,  3. 
having  a  disposing  power,  disposes  (c)  Bromiing v.  Jicanc, 2rhillim. 
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Civil  disabilities,  such  as  a  prior  marriage,  want  of  age, 
iJiotcy,  and  the  like,  make  the  contract  (of  marriage)  void 
ab  initio.  The  canonical  disabilities,  such  as  [consan- 
guinity, affinity  (/),  and]  certain  corporal  infirmities,  only 
make  the  marriage  voidable,  and  not  ipso  facto  void, 
unless  sentence  of  nullity  be  obtained  ;  and  such  mar- 
riages are  esteemed  valid  unto  all  civil  purposes,  unless 
such  sentence  of  nullity  is  actually  declared  during  the 
lifetime  of  the  parties.  Therefore,  in  such  a  case,  the 
parties  having  been  married,  and  that  marriage,  though 
voidable,  not  having  been  declared  void  in  the  lifetime 
of  the  parties,  the  husband  is,  on  the  death  of  the  wife, 
entitled  to  administration  (g).  Where  a  wife  has  obtained 
a  protection  order,  the  husband  is  not  entitled  to  adminis- 
tration of  such  property  as  she  has  acquired  after  the  deser- 
tion (h),  and  it  is  not  necessary  that,  before  administration 
is  granted  to  some  other  person,  the  husband  should  be 
cited  (/).  In  such  a  case,  though  the  husband  be  living, 
the  grant  may  go  to  one  of  the  wife's  next  of  kin  (j),  or 
to  a  guardian  appointed  for  the  purpose  by  the  infant 
children  (/v). 
Qu.,  where  he  Sir  C.  Cresswell  thought  it  a  doubtful  point,  whether  a 
consideration  Inisband,  who  by  a  deed  of  separation  had  covenanted  to 
abandoned  all  j-ggjo^^  j^|^  claim  which  he  then  had  or  at  the  death  of  his 

claim  to  her  o 

property.         wife  might  have  to  any  of  her  property,  was  thereby  ex- 
cluded from  taking  any  interest  in  it  as  her  representative 

69  ;  but  see  Wilkinson  v.   Gordon,  L.  J.,   P.  &  M.,  55.     Semhle,  such 

2  Add.  152.  citation  would  be  unnecessary  even 

(/)  But  now  by  5  &  6  Will.  4,  wheve  the  order  had  been  made  by  a 
c.  54,  s.  2,  marriages  within  the  police  magistrate  or  justices,  and 
luohibited  degrees  are  absolutely  had  not  been  registered  in  pur- 
null  and  void.  suance  of  the  21st  sect,  of  20  &  21 

((/)  Elliott   V.    Gurr,   2    Phillim.  Vict.  c.  85  {Faraday,  in  the  goods 

19,  22.  of,  2  Sw.  &  Tr.  369). 

(/i)  Worman,  in  the  goods  of,  1  (j)  IVorman,  in  the  goods  of,  iibi 
Sw.  &  Tr.  513.                                       ■   sujn-a. 

(i)  Brighton,   in  the  goods  of,  34  {k)   Weir,  in  the  goods  of,  2  Sw.  & 
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and  refused  to  grant  administration  to  the  next  of  kin  of 
the  wife  until  the  husband  had  been  cited  (l). 

It  was  laid  down  in  Fielder  v.  Hanger,  as  the  practice  The  rule  ia 
thenceforth  to  prevail,  that  where  a  husband,  being  en-  uawjcr. ' 
titled  to  take  out  administration  to  his  deceased  wife, 
dies  without  having  taken  it  out,  or  after  only  a  partial 
administration,  a  grant  of  simple  administration  or  of 
administration  de  bonis  non  (as  the  case  may  be)  will, 
unless  special  cause  to  the  contrary  be  shown,  be  made  to 
the  representatives  of  the  husband  (though  the  practice 
was  formerly  otherwise),  on  the  principle  that  the  grant 
ought  to  follow  the  interest  (m) ;  until  such  representa- 
tives have  been  cited,  or  have  renounced,  the  grant  will 
not  go  to  any  one  else  {n).  But  the  direction  given  in 
Fielder  v.  Hanger  was  founded  on  the  assumption  that 
the  beneficial  interest  vested  in  those  representatives : 
therefore  where,  the  property  of  the  wife  being  in  strict 
settlement,  she  left  nothing  to  which  her  husband  could 
be  entitled  as  her  representative,  the  Court,  acting  in 
strict  conformity  with  the  principle  of  uniting  the  admi- 
nistration with  the  beneficial  interest,  decreed  administra- 
tion to  the  wife's  next  of  kin  (o). 

Where  the  husband  has  survived  the  wife,  and  died  HuRband's next 
intestate  without  administering  to  her  estate,  his  next  of  administer  to 
kin  must  constitute  themselves  his  legal  personal  repre-  ^™  ^^^"'^^ 

Tr.  451;  Ste2)hcnson,in  the  goods  oj,  rc-sealcd  iii  London.      Held,   that 

36  L:  J.,  P.  &  M.,  20.  the  executor  under   the    last-men - 

[1)  Ld.  Oranmorc  and  Browne,  in  tioned   will   did  not  represent  tlie 

fhr.  goods  of,  30  L.  J.,  P.  &  M.,  182,  husband  in    England,   so  as  to  bo 

See    Walker  v.   Carlcss,   cited  ^wst,  entitled   to   administration   of   the 

p.  41.  goods  of  the  deceased  (Oayywr,  in 

(m)  3  Ilagg.  Eccl.  769.   Deceased  the  goods  of,  L.  E.  1  P.  &  D.  723). 

died  intestate,  leaving  her  husband  (n)  Sowcrhy,   in   tlic  goods  of,   2 

surviving  her,  who  did  not  take  out  Curt.  852. 

administration  to  her  estate.     The  (o)  Poimtmy,  in  tlie  goods  of,  4 

husband's  will  was  proved  in   Ire-  Hsigg-  290  ;  Prolorl,  in  tlic  goods  of, 

land   only.     The   will   of  his   sole  36  L.  J.,  P.  &  M.,  71. 
executor  was  proved  iu  Ireland,  but 
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administering    sentatives  before  they  have  any  claim  to  administer  to  the 

to  bis  pre-  , 

deceased  wife,    wife's  estate  (_p). 

As  to  husband       Where  husband  and  wifo  are   drowned   by  the  same 
and  wife  accident,  the  presumption  is  that  they  died  at  the  same 

perisbing  by  '  r  r  J 

same  accident,  time,  and,  in  order  to  entitle  the  next  of  kin  of  the 
husband  to  the  wife's  property,  it  must  be  shown  that 
he  survived  his  wife.  Where  no  such  evidence  is  forth- 
coming, administration  of  the  personal  estates  of  husband 
and  wife  will  be  gi-anted  to  their  respective  next  of 
kin  (g). 


Provisions  of 
the  Statutes  of 
Administra- 
tion. 


B.  The  Right  of  a  Widow  as  against  Next  of  Kin. 

By  a  statute  of  Edw.  III.,  on  the  death  of  a  man  in- 
testate his  next  and  most  lawful  friends  shall  be  deputed 
to  administer  his  goods  (-)•)  ;  and  this  enactment  is  ex- 
plained by  a  later  one  of  Hen.  VIII.,  which  declares  that 
on  a  man  dying  intestate,  or  the  executors  named  in  his 
will  refusing  to  prove,  administration  shall  be  granted  to 
the  widow,  or  next  of  kin,  or  both,  at  the  discretion  of 
[the  Court],  and  that,  where  divers  persons  claim  as  next 
of  kin  in  equal  degree,  the  [Court]  may  accept  any  one  or 
more  of  them  (s). 
Widow  pre-  The  practice  is  to  grant  administration  to  the  widow, 

ferred  to  next  .  i  •      .  •  •  j.  •      j.     i         /j\        tt 

ofkin-  unless  some   objection   exists    against    ner  (c).     However, 

but  the  rule  by  the  grant  to  her  is  discretionary,  and  the  Court  will,  on 

intlexible.         sufficient  cause   shown,  exercise   its  discretionary  power, 

and  grant  administration  to  the  next  of  kin  in  preference 

to  the  widow  {it).     Thus  the  next  of  kin  have  been  pre- 


{p)  CraiLsc,  in  the  goods  of,  1  Sw. 
&  Tr.  146. 

{q)  Sattcrthwaite  v.  Powell,  1 
Cm-t.  705  ;  Wheeler,  in  the  goods  of, 
31  L.  J.,  P.  &  M.,  40.  On  the  pre- 
sumption of  law,  see  Wing  v.  An- 
grave,  8  H.  L.  C.  183. 

(r)  31  Edw.  3,  st.  1,  c.  11,  Ap- 
pendix, p.  274. 


(s)  21  H.  8,  c.  5,  s.  3,  Appendix, 
p.  274.  These  two  statutes  are 
commonly  known  as  the  Statutes 
of  Administration.     See  post,  p.  48. 

{t)  Stretch  V.  Ptjnn,  1  Lee,  30. 

(m)  Anon.,  1  Str.  552  ;  Williams, 
in  the  goods  of,  3  Hagg.  Eccl.  217 ; 
Anderson,  in  the  goods  of,  3  Sw.  & 
Tr.  489. 


SIMPLE   ADMINISTRATION.  41 

ferred,  where  the  widow  had  lived  separate  from  her 
husband  (a;),  had  misconducted  herself  (2/),  had  by  her 
marriage  settlement  barred  herself  of  all  interest  in  her 
husband's  property  (0),  or  was  of  unsound  mind  {a).  Again, 
administration  of  the  effects  of  a  domiciled  Scotchman  was 
granted  to  his  next  of  kin  without  citing  the  widow,  a 
similar  grant  having  already,  in  accordance  with  the 
practice  there,  been  made  in  Scotland  (6).  The  fact  of 
the  widow  having  married  again  is  no  objection  to  her 
having  the  administration  (c) ;  and  a  next  of  kin's  being 
a  disputed  creditor  is  a  circumstance  rather  adverse  to 
than  in  favour  of  his  pretensions  to  the  administration  [d). 
It  would  seem  that,  under  the  present  law,  there  would 
be  no  objection  to  the  grant  going  to  a  second  wife  married 
after  the  first  had  been  divorced  (e) . 

The    Court   may   grant   administration   to  the    widow  Grant  may  he 

made  to  widow 

and  one  of  the  next  of  kin,  though,  in  consequence  of  and  next  of 
its  preference  of  a  sole  to  a  joint  administration  (/),  it 
is  not  the  practice  to  do  so,  unless  all  the  other  next  of 
kin  are  adult,  or  at  least  not  of  tender  years,  and  con- 
sent {g). 

Creditors  have  no  right  to  interpose  in  these  contests  Creditors  may 

,1  n  ^  ■      /I  \  ^^^  interi>ose. 

between  a  widow  and  tlic  next  01  km  (/t). 

{x)  Lambell  v.  Lambell,  3  Hagg.  (h)  Rogcrson,  in  the  goods  of,   2 

Eccl.  570.  Curt.  656.     See  ante,  p.  bO. 

{y)  Conyers  v.   Kitson,   3  Hagg.  (c)    Webb   v.    NecdJuim,    1   Add. 

Eccl.   556  ;  Davics,  in  the  goods  of,  494. 

2  Curt.  628  ;  Chap^icll  v.  Chap2)cll,  (d)  Ibid.,    497.      The   head-note 

3  Curt.  429  ;  Anderson,  in  the  goods  to  the  report — wrongly,  it  is  sub- 
of,  3  Sw.  &  Tr.  489.  inittcd— omits  the   word  italicised 

(z)   Walker\.Carlcss,2'Lo<i,f)Q0.  in  the  text. 

(a)  Dunn,  in  the  goods  of  5  No.  (c)  See  Ryan  v.  Ryan,  2  Phillim. 

of  Cas.    97.      But  in  another  case  332,  where  it  was  so  decided  upon 

administration  was  granted  to  the  Danish  law,  marriage  not  being  tlien 

cpmmitteo  of  the  widow  in  prefer-  dissoluble  in  England, 

ence  to  the  next  of  kin,  the  admi-  (/)  Ante,  p.  31. 

nistration    being   limited    till    the  {g)  Ncwbold,inthegoods  of,'L.li. 

lunacy  should  determine  {Alford  v.  1  P.  &  D.  285. 

Alford,  1  Deaue,  322).  (A)  Stretch  v.  Pynn,  1  Lee,  30. 
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C.  The  Rights  of  Next  of  Kin  inter  se. 

Having  considered  the  (generally)  paramount  right  of  a 

widower  to  administer  to  his  deceased  wife,  and  the  right 

of  a  widow  to  administer  to   her  deceased   husband  as 

against  his  next  of  kin,  we  proceed  to  consider  those  cases 

in  which,  there  being  no  surviving  widower  or  widow,  the 

contest  for  administration  is  between  the  next  of  kin  of 

the  deceased  inter  se. 

Statute  of  In  the  first  place,  it  should  be  borne  in  mind  that  the 

apjliies  only  to  statute  of  Hen.  VIII.  before  referred  to  (i)  applies  only 

next  of  km  at   ^^  ^^^^-^  as  are  next  of  kin  at  the  time  of  the  death  (^O- 

death.  ^   ' 

Court  has  a  Under  the  statute,  the  selection  of  the  next  of  kin  rests 

wSch'hiw-     witli  t^^^  discretion  of  the  Court.     That  discretion,  how- 
ever, is  not  to   ever,  is  not  to  be  arbitrarily  or  capriciously  assumed,  but 

l)e  capriciously  ... 

exercised.  to  be  a  legal  discretion  governed  by  prmciple  and  sanc- 
tioned by  practice ;  in  exercising  it,  the  Court  is  not  to 
be  guided  by  the  wishes  or  feelings  of  parties,  but  is  to 
look  to  the  benefit  of  the  estate  and  to  that  of  all  the 
persons  interested  in  the  distribution  of  the  property. 
.  The  first  duty  of  the  Court,  then,  is  to  place  it  in  the 
hands  of  that  person  who  is  likely  best  to  convert  it  to 
the  advantage  of  those  who  have  claims,  either  in  paying 
the  creditors  or  in  making  distribution ;  the  primary  ob- 
ject is  the  interest  of  the  property  (?). 

Precedence  of        The  following  is  the  order  in  which  the  next  of  kin 

next  of  kin.  gtand  in  respect  of  their  right  to  obtain  administration  : — 
(1)  husband  or  wife,  (2)  child  or  children,  (3)  grandchild 
or  grandchildren,  (4)  great-grandchildren,  (5)  father,  (6) 
mother,  (7)  brothers  and  sisters,  (8)  grandfathers  or 
grandmothers,    (9)    nephews   and    nieces,   uncles,   aunts, 

(?■)  21  H.   8,  c.   5,  Appendix,  p.       Eccl.  Aiif.  150. 
274.  (/)  Earl  of  Warwick  v.  Grevillc, 

(^•)  i^avarjc   V.    Dlijtlic,    2   llagg.       1  riiillini.  125. 
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great-grandfathers  or  great-grandmothers,  (10)  great- 
nephews,  great-nieces,  &c.,  all  being  equally  entitled  who 
stand  in  the  same  degree  (m). 

Where  the  next  of  kin  according  to  the  foregoing  table 
is  a  married  woman,  her  husband  may  administer  in  her 
right  (n). 

Where  two  or  more  in  equal  degree  are  contending,  the  As  between 
constant  rule  is  to  grant  administration  to  the  greatest  equal  degree, 
interest  (o),  at  least  where  there  is  no  material  objection  ^s^^a^ntelTto" 
on    the    one    hand,    or   reasons   for    preference    on    the  t^^®  greatest 

interest. 

other  (j9),  and  where  the  Court  is  not  bound  by  the  statute 
of  Hen.  VIII.  (q),  even  though  the  person  with  whom 
the  majority  of  witnesses  are  desirous  of  entrusting  the 
estate  may  have  unsuccessfully  propounded  an  alleged  will 
of  the  deceased  (r). 

Cceteris  paribus,  males  are  preferred  to  females  (s),  and  Males  usnally 
administration  has  been  decreed  to  a  son  in  preference  to  females, 
a  married  daughter,  notwithstanding  the  son  had  con- 
stituted himself  an  executor  de  son  tort  (t)  ;  but  the 
rule  preferring  males  is  not  so  stringent  as  the  rule  that 
the  grant  will  follow  the  majority  of  interests,  and 
it  is  also  subject  to  the  preference  given  to  prior  'pe- 
tens  (h). 

The  half-blood  is  in  equal  degree  with  the  whole  blood  (iv);  and  whole 
but  the  whole  blood  is  preferable  to  the  half-blood,  though  blood. 
the  majority  of  interests  concur  in  the  latter,  unless  ma- 


Cm)  Browne,  167  ;  and  sec  2  T31.  (r)  Coj>pin   v.    Dillon,    4   Ilagg. 

Coram.  504.  Eccl.  376. 

(w)  See  ante,  p.  9.  (s)  Ircdalc  v.  Ford,    1  Sw.  &  Tr. 

(o)  Elwcs  V.  Ehvcs,  2  Lee,  575  ;  305. 
Wctdrill  V.  Wright,  2  Phillim.  248  ;  {t)  CJiittciuicn  v.   Knirjht,  2  Lcc, 

Tucker  v.  Westgarth,  1  Add.  352.  559. 

{p)  Bitdd   V.    Silver,   2  Phillim.  (w)  Cordcux  v.  T rosier,  34  L.  J., 

115  ;  Mercer  v.Morland,2  Leo,  499.  P.  &  M.,  127.   As  to  laches,  see  ant/:, 

{q)  Almcs    v.    Almcs,    2    Hagg.  p.  33. 
Eccl.  Ajyp.   155  (see  the  reporter's  (w)  Brown  v.  Wood,  Aleyn,  36. 

uote). 
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Primogeniture 
Las  very  little 
weight. 


Adults  have 
not,  as  such, 
any  priority 
over  guardians 
of  minors. 


Business  man 
lire  f  erred. 

Bankruptcy 
not  necessarily 
a  disqualifica- 
tion. 


Notice  of  appli- 
cation for 
grant  to  he 
given  to  others 
equally  en- 
titled. 


Case  of  princi- 
pal jiart  of 
deceased's 
estate 
being  trust 
property. 


terial  objections  can  be  proved  against  him  of  the  whole 
blood  (x).  So  the  guardian  of  a  minor  of  the  whole  blood 
is  preferred  to  the  half-blood  (y). 

Primogeniture  gives  no  right :  if  things  are  precisely 
equal,  if  the  scale  is  exactly  poised,  being  the  elder 
brother  would  incline  the  balance,  but  it  would  not  weigh 
against  the  wish  of  the  majority  of  interests  (z). 

It  would  appear  that  the  fact  of  one  only  of  competitive 
next  of  kin  being  of  age  gives  that  one  no  preference. 
The  Court  in  such  a  case  gi-anted  administration  to  the 
guardian  of  the  minors  durante  miinore  cetate  (a). 

Cceteris  ixirihus,  a  man  accustomed  to  business  is  pre- 
ferred (b). 

The  fact  of  a  man  having  been  bankrupt  man}^  years 
since  is  not  to  be  pressed  against  him ;  but,  when  he  has 
been  a  second  time  bankrupt,  and  under  the  second 
bankruptcy  no  dividend  has  been  paid,  qu.  whether 
he  can  be  said  to  have  any  interest  in  the  intestate's 
estate  (c). 

Where  administration  is  applied  for  by  one  or  some  of 
the  next  of  kin  only,  there  being  another  or  other  next  of 
kin  equally  entitled  thereto,  the  registrars  may  require 
proof  by  affidavit  or  statutory  declaration  that  notice  of 
such  application  has  been  given  to  such  other  next  of 
kin  {d). 

Where  the  principal  part  of  the  estate  to  be  adminis- 
tered really  belonged  to  an  estate  of  which  the  intestate 
was  executrix,  the  Court  granted  administration  of  her 
effects  to  the  eldest  son,  being  the  trustee  named  in  the 


(a-)  Mercer  v.   Morlmul,    2  Lee,  {a)  CartrujMs  ca.,  Freem.  K.  B. 

500.  257. 

(y)  Stratton  v.  Linton,  31  L.  J.,  {b)   JFiUiams     v.      Wilkins,      2 

P.  &  M.,  48.  Phillim.  100. 

(s)  Earl  of  Warivick  v.  Grcvillc,  {<■)  Iredalc  v.  Fonl,  1  S\v.  &  Tr. 

1   Phillim.  125;  Co2)i)in\.  Dillon,  305. 
4  Hagg.  Eccl.  376.  {d)  P.  E.  (Non-C),  28. 
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testator's  will,  in  preference  to  the  nominee  of  the  other 
next  of  kin,  five  in  number  (e). 

D.  Tlie  Ri<jld  of  the  Crown, 
When  a  bastard  dies  intestate  without  wife  or  issue,  the  In  what  cases 

^  .         .  'ii  ^       ^      ■    •  •         •  1  administration 

t^overeign  is  entitled,  and  administration  is  granted  to  the  is  granted  to 
patentee  or  gi'antee  of  the  Crown  (/).  The  right  to  goods  *^'^  ^'"°'™- 
belonging  to  persons  intestate,  without  leaving  husband  or 
widow,  and  without  kindred,  as  hoTia  vacantia,  has  from 
the  earliest  times  been  vested  in  the  Sovereicrn  in  right  of 
his  Crown  ((/),  and  it  is  the  rule  to  grant  to  tlie  Crown  the 
administration  of  the  estates  of  such  intestates  {h).     How-  Cro^oi  has  no 

1  1      /-(  1  legal  title. 

ever,  it  would  seem  that  the  Crown  has  no  leral  title  to  ad- 
ministration  {i)  ;  yet,  where  the  dispute  has  been  between 
a  nominee  of  the  Crown  and  a  creditor,  administration  has 
been  granted  to  the  former,  as  being  generally  the  more 
worthy  and  responsible  person  {j).  The  most  remote 
relation  defeats  the  title  of  the  Crown  (A-). 

The  nominee  of  the  Crown  is  under  the  same  obligation  Nominee  of 
as  any  other   administrator.      The   lo  Vict.  c.  3  only  dis- game  oWigaUon 
penses  with  the  necessity  of  his  givinsf  the  usual  bond,  but  •''^.°*i\*^''  ^'^' 

^  ^  o         o  »  ministrators: 

imposes  on  him  all  the  duties  and  liabilities  of  a  private 
administrator.  If  he  improperly  pays  to  the  Crown  part  of 
the  intestate's  effects,  though  such  payment  is  made 
under  authority  of  a  warrant  under  the  sign  manual,  he 
makes  himself  personally  liable  to  restore  it    to  parties 

(e)  Slainton,  in  the  goods  of,  L.  R.,  the  Treasury  Solicitor  ;  see  15  Vict. 

2  P.  &  D.  212.  c.  3. 

(/)  Jones    V.     Goodchild,    3    P.  (i)  Per  Sir  G.  Lee,  Slote  v.  Tijn- 

Wms.  32.  dall,   2   Lee,  396.     So,  iu  an   old 

(g)  Dyke  v.   Walford,   5  iloo.  P.  case,  the  Court  thought  the  grant 

C.  434.     The  Queen's  right  extends  to  the  Crown  to  be  rather  of  respect 

to^hoiia  vacantia  within  her  Duchy  than  of  right  {Maiming  v.  Kiiapp, 

of  Lancaster  {ibid.)  1  Salk.  37). 

{h)  Ratlicrford\.  Maule,  4  llagg.  {j)  Per  Sir  G.  Lee,  Stote  v.  Tyn- 

Eccl.  213  ;  State  v.  Tyiulall,  2  Lee,  dall,  ubi  supra. 
394.     The  grant  is  usually  made  to  (^•)  Stole  v.  Tyrulall,  2  Leo,  391. 
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his  liability  afterwards  proving  themselves  legally  entitled  (/).  Upon 
personal^  re-  '^  ^^^  death  that  liability  continues  against  his  personal  repre- 
presentatives,    sentatives,  and  not  against  his  successor  in  office.     But 

not  on  his 

successors  in  that  successor  may  make  himself  personally  liable  for  the 
acts  of  his  predecessor,  as  by  taking  out  letters  of  adminis- 
tration de  bonis  non  to  the  same  estate  (m). 

E.  The  Eight  of  Consuls  {in  the  case  of  Foreigners). 

Statutory  pro-       Where  a  convention  to  that  effect  has  been  made  with 

consular  °       ^^J  foreign  state,  the  consul  of  such  state  may  administer 

administration,  ^q  ^  subject  thereof  dying  in  Her  Majesty's  dominions, 

when  there  is  no  other  person  to  administer  {n).     It  is 

believed,  however,  that  no  such  convention  has  yet  been 

made. 

F.  The  Right  of  Creditors. 
Grant  only  Administration   is  only  granted  to    a  creditor,  failing 

made  to  credi-  •  .  .  ,  .   ,  ,  ,     . 

tor,  failing  any  any  other  representative;  m  which  case,  there  being  no 

sentativr^"      °^®  ^°  ^^®'  *^^  creditor,  not  being  himself  administrator 

and  so  able  to  pay  himself,  must  almost  of  necessity  lie 

out  of  his  debt.     But,  where  a  person  whose  duty  and 

interest  it  is  to  contest  claims  on  the  deceased's  estate  is 

before  the  Court,  willing  to  undertake  administration,  he  or 

she  it  is  that  is  entitled  to  the  grant,  and  not  the  creditor, 

both   in  law  and  reason  (o).     In  short,  a  creditor  has  no 

right   to   administration   except   by  the   practice   of  the 

and  then  only   Court  (p) ;  and  it  will  not  be  granted  to  him,  unless  he 

™s.         makes  an  affidavit  that  he  has  no  other  security  {q),  and,  if 

{I)  Att.-Gen.  v.  Kolilcr,  9  H.  L.  (o)   Wehb  v.    Needham,   1  Add. 

C.   654  ;  Edgar  v.  Reynolds,  4  Dr.  497  ;  per  Sir  H.  Jenner,  Graham  v. 

269.    As  to  the  ordinary  duties  and  Maclean,  2  Curt.  663. 

liabilities  of  an  administrator,  see  [jj)  Per  Sir  H.  Jenner,  Menzies  \. 

Chaps.  XXI— XXIII.  Pulbrool;  2  Curt.  850. 

{m)  Att.-Gcn.     v.    Kohler,     uM  (q)  AUkin  v.  Ford,d'Hagg.'Eccl. 


szq)ra. 

{n)  24  &  25  Vict.  c.  121,  s.  4. 


193. 
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required  by  the  Court,  consents  to  pay  all  the  debts  pro 
rata  (r). 

It  has  been  decided  that  a  mortgagee  is  a  creditor  who  Who  may  ad- 
may  have  administration  (s)  ;  also  a  surety  who  pays  his  creditors, 
deceased  principal's  debt  (t),  the  mother  of  an  intestate 
who  had  been  advanced  by  her  {u),  and,  if  the  circum- 
stances be  proper,  a  creditor  for  funeral  expenses  (x).  By 
virtue  of  the  Act  12  &  13  Vict.  c.  103,  s.  IG,  a  board  of 
guardians  are  creditors  who  may  administer  to  a  deceased 
lunatic,  who  has  been  maintained  at  their  expense  (y)  ; 
and,  semble,  administration  may  be  granted  to  the  assignee 
in  bankruptcy  of  a  creditor  (0).  But,  semble,  an  assignee 
of  a  debt,  bought  up  since  the  deceased's  death,  is  not  a 
creditor  within  the  rule  (a).  Administration  may  be 
granted  to  a  creditor,  whose  right  of  action  is  statute- 
barred  (6).  Administration  to  a  wife's  estate  has,  her 
husband  not  appearing  to  oppose,  been  gi*anted  to  an 
antenuptial  creditor  (c). 

Where  an  application  is  made  for  a  grant  of  administra-  ^^^ant  to  officer 

.      .  of  an  a.ssocia- 

tion  to  an  officer  of  an  association,  on  the  ground  that  the  tion. 
deceased  was  indebted  to  the  association,  the  Court  ought 


(r)  Brackenhury,  in  the  goods  of,  authority  tlie  applicant  uiulertook 

L.  R.  2  P.  Div.  272.  the  funeral  {ibid.). 

is)  Roxhunjh  V.  Lamhcrt,  2  Hag;^.  {y)   JVindeatt  v.  Sharland,  20  W. 

Eccl.  557  (read  by  the  light  of  the  R.  211. 

subsequent  statute,  3  &  4  W.  4,  c.  (z)  Doioincard    v.    Dickenson,    3 

104)  ;    Godfrey,   in  the  goods  of,  2  S\v.  &  Tr.  564. 
Sw.  &  Tr.  133.  (a)  Baynes  v.  Harrison,   Deane, 

{t)   Williams  v.  Jukes,  34  L.  J.,  15  ;  Coles,  in  the  good's  of,  3  Sw.  & 

P.  &  M.,  60.  Tr.   181.      It  would  seem  that  no 

{u)  Aitkin  V.  Ford,  3  Hagg.  Eccl.  person  is  entitled  to  administration, 

193.  who  has  merely  purchased  a  part  of 

{x)  Ncwcomc  V.  Beloc,  L.  R.  1  P.  decea.sed's  property  after  his  death 

&  D.  314.      But  the  Court  will  not  (see  per  Sir  C.  Cresswell,  Dcpit  v. 

grant  administration  to  an  under-  Delcricleusc,  2  Sw.  &  Tr.  133). 
taker  tvs  a  creditor  for  funeral  ex-  (6)  Coombs  v.  Coombs,  L.  K.  1  P. 

penses,  unless  it  is  informed  of  the  &  D.  288.     See  j»os<,  p.  161. 
circumstances  under  which  the  ex-  {c)  Ilnddlcston  v.  Huddleston,   2 

penses  were  incurred,  aud  by  whose  Rob.  424. 
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preferred  to 
smaller, 


Limits  of  a 

creditor's 

rights. 


to  have  snch  information  as  to  the  constitution  of  the 
association  as  will  show  that  the  officer  can  be  treated  as 
a  creditor  (d). 
Larger  creditor  Of  two  or  more  Competitive  creditors,  the  grant  will  be 
made  to  the  one  who  is  the  largest  creditor,  especially  if 
he  is  supported  by  the  majority  of  interests  (e). 

Semhle,  a  creditor  applying  for  administration  has  no 
right  to  go  into  the  question  of  the  unfitness  of  the  next 
of  kin  (/).  So  a  creditor  cannot  oppose  a  will  (g),  unless 
he  be  in  possession  of  a  grant  of  administration,  in  which 
case  he  may  contest  a  suit  (h).  The  right  of  a  creditor  is 
only  this.  He  cannot  be  paid  his  debt,  till  a  represen- 
tation to  the  deceased  is  made ;  he  can,  then,  call  on  all 
who  have  a  right  to  administer.  Before  an  administration 
is  granted,  if  a  will  be  produced,  the  creditor  has  no  right 
to  contradict  or  deny  it,  for,  if  there  is  a  will,  or  a  next  of 
kin  claims  the  administration,  then  a  person  offers  to  make 
himself  a  representative,  and  the  creditor  gets  all  that  he 
has  a  right  to  :  but,  when  a  creditor  has  obtained  the 
administration,  the  case  is  different;  he  has  a  right  to 
maintain  it  against  the  executor  or  next  of  kin  ;  it  is  not 
to  be  revoked  on  mere  suggestion  (i). 


G.  The  Court's  Discretionary  Poivers. 
Section  73  of         The  Court  has  now,  under  the  73rd  sect,  of  the  Court 
"sVide'dis-  of  Probate  Act,  1857,  a  very  wide  discretion  as  to  the  per- 
sons to  whom  administration  shall  be  granted  (k).     It  has 


gives 
cretion  to 
Com-t,  and 


(d)  Fairwcathcr,  in  the  goods  of, 
2  Sw.  &  Tr.  588. 

(e)  Ernest  v.  Eustace,  Deane,  271. 
(/)  Raymes V.Matthews,  1  Sw.  & 

Tr.  460.  But,  said  Ld.  Mansfield, 
no  next  of  kin  ever  struggled  for  the 
administration  of  an  insolvent  estate 
with  an  honest  view  {Archhp.  of 
Canterbunj  v.  House,  Cowp.  140). 
{g)  Mcnzies  v.   Pidbrook,  2  Curt. 


845. 

(/i)  Elme  V.  Da  Costa,  1  Phillim. 
173. 

(i)  Per  Sir  W.  Wynne,  Elme  v. 
Ea  Costa,  1  Phillim.  177.  Compare 
2)ost,  p.  105. 

(k)  20  &  21  Yict.  c.  77,  s.  73, 
Appendix,  p.  300.  Independently 
of  the  Act,  the  Court,  where  all 
parties    interested    renounce,    has 
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oven  been  said  that  the  section  modifies  the  statute  of  Hen.  modifies, 

apparently,  the 

VIII.  (Z),  though,  doubtless,  the  discretion  given  by  the  Act  of  Hen.  8. 
later  Act  would  be  but  sparingly  used  in  abrogation  of  the 
authority  of  the  old  enactment.  Yet  the  terms  of  the 
73rd  section  are  very  general,  and  give  the  most  extensive 
power  to  the  Court  to  make  grants  under  special  circum- 
stances to  persons  who  would  not  but  for  that  section  be 
entitled  to  them  (m).  But  it  is  necessary  to  the  exercise 
of  the  power  that  special  circumstances  be  present  (inm). 

A  married  woman  Avas  the  only  legatee  of  a  will  which  Cases  in  which 

-  -  Court  has 

contained  no  appointment  oi  executor.  Her  husband  resorted,  or 
refused  to  consent  to  her  taking  the  grant  of  administra-  H^^  to°the 
tion  with  the  will  annexed,  or  to  join  in  the  bond.  The  section. 
property  being  left  to  her  separate  use,  the  Court  made 
the  gi'ant  to  her  attorney  without  the  husband's  consent 
under  the  section  now  under  consideration  (n).  The  Court 
of  New  South  Wales  granted  probate  to  one  as  executrix 
according  to  the  tenor  :  by  the  law  of  England  she  was  not 
entitled  to  such  a  grant,  but  the  Court  decreed  to  her 
administration  cum  testamento  annexo  under  the  73rd 
section  (o).  M  died  intestate,  leaving  A,  his  sister,  sole 
next  of  kin.  A  had  for  many  years  lived  separate  from 
her  husband,  whose  address  was  unknown.  The  property 
of  the  deceased  consisted  chiefly  of  shares  in  companies, 
and  it  was  feared  that  the  companies  might  refuse  to 
allow  a  transfer  or  sale  without  the  consent  of  the  husband. 
Accordingly   the   Court,    at   the    request  of  A,  granted 

claimed  the  power  to  make  a  gi-ant  (hi)  Pcj-Lord  Penzance,  Batcmnn, 

to  one  who  has  no  interest  [Allen,  in  tlie  goods  of,   L.   R.,  2  P.  &  D. 

in  the  goods  of,   3  Sw.  &  Tr.  559  ;  244. 

Hastings,  in  the  goods  of,  L.  R.  4  P.  {mm)   While,  in  tlic  goods  of,  2 

Div.  73  ;  see  Blagrave,  in  the  goods  Sw.  &  Tr.  457. 

of,  2  Hagg.  Eccl.  83  ;  Johnson,  in  (/i)    Warren,  in  tlui  goods  of, 'L.  R. 

Vie  goods  of,  2  Sw.  &  Tr.  595).  1  P.  &  D.  538. 

(Z)  Grundy,  in  the  goods  of,  L.  R.  (o)  Earl,  in  the  goods  of  L.  R.  1 

1  P.  &  D.  459.    The  statute  will  be  P.  &  D.  450. 
found  in  Appendbc,  p.  274. 
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administration  under  the  section  to  the  trustees  of  her 
marriage  settlement,  under  which  she  took  the  first  life 
interest  (p).  An  infant  executor  is  "  not  competent  " 
within  the  meaning  of  the  section  (q).  The  Court  has  also 
granted  administration  cum  testamento  annexo  to  its 
nominee  under  the  section,  in  lieu  of  a  bankrupt  executor 
living  in  Australia,  on  the  consent  of  the  next  of  kin  (r) : 
however,  the  consent  of  all  the  persons  interested  is  not 
necessarily  a  sufficient  ground  for  departing  from  the 
general  rules,  and  making  a  grant  under  the  section  ;  the 
Court  must  bear  in  mind  that  suitors  and  persons  entitled 
to  grants  are,  many  of  them,  persons  who  have  no  oppor- 
tunity of  knowing  their  own  rights,  and  are  not  aware  of 
the  dangers  that  may  beset  them,  if  they  transfer  those 
rights  to  other  persons  (s).  In  one  case  {t)  the  Court,  on 
the  consent  of  all  the  parties  interested,  granted  adminis- 
tration to  their  nominee,  who  took  no  interest  himself; 
but  this  was  done  in  order  that  litigation  might  be 
stopped  (u).  Such  consent  is  not  j^er  se  a  special  circum- 
stance to  justify  the  Court  in  making  a  grant  to  such 
nominee  under  the  73rd  section  (x). 

No  doubt  the  section  gives  the  Court  the  power  to  pass 
over  a  residuary  legatee,  or  even  an  executor,  if  certain 
special  circumstances  exist  (y)  ;  but  it  will  not,  in  the 
exercise  of  such  power,  pass  over  a  person  otherwise 
entitled  to  a  grant  in  favour  of  a  creditor,  when  the 
insolvency  of  the  deceased  is  disputed  (z). 

(j))  Mayclidl,  in  the  goods  of,  L.  (u)  Per  Lord  Penzance,  Tcaguc  v. 

E.  4  P.  Div.  74.  Wharton;  L.  R.  2  P.  &  D.  361. 

(q)  Stewart,  in  the  goods  of,  L.  R.  (x)  Ibid. 

3  P.  &  D.  244.  (y)  Per  Sir  J.  P.  Wilde,  Raiole 

(?•)  Cooper,  in  the  goods  of,  L.  R.  v.   JVedderhurne,   L.    R.  1  P.  &  D. 

2  P.  &  D.  21.  594.     See  Cooper,  in  tlie  goods  of, 

(s)  Per  Lord  Penzance,  Richard-  L.  R.  2  P.  &  D.  21  ;  Saiotell,  in  the 

son,  in  the  goods  of,  L.  R.  2  P.  &  D.  goods  of,  2  Sw.  &  Tr.  448. 
244.  (s)  Hawke  v.    Weddcrburnc,  uM 

(t)  Farrcll  v.  Brownhill,  3  Sw.  &  «/jjm. 
Tr.  467. 
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The  Court  will  not,  by  a  resort  to  the  section,  dispense 
Avith  the  rule  requiring  notice  to  the  persons  entitled  to 
administration  in  priority  to  the  applicant  (a) ;  but  it  has 
done  so  in  a  case  where  the  persons  so  entitled  were  in 
Australia,  and  their  interest  in  the  property  (which  was 
a  very  small  one)  was  infinitesimal  (6). 

Lastly,  the  Court  will  not  make  a  grant  under  the 
section  to  a  party  entitled  to  a  grant  in  another  cha- 
racter (c). 


Court  will  not, 
by  resort  to  the 
section,  dis- 
pense with 
notice  to  per- 
sons entitled  in 
priority, 


nor  make  a 
grant  under  it 
to  one  entitled 
in  another 
character. 


(«)  Cooke,  in  tlic  goods  of,  1  Sw. 
&  Tr.  267.     See  ante,  p.  33. 

{h)  Haggcr,  in  the  goods  of,  3  Sw. 
&  Tr.  65. 

(c)  Fairivcathcr,  in  the  goods  of, 
2  Sw.  &  Tr.  588  ;  and  see  ante, 
p.  35.  For  cases  (in  addition  to 
those  mentioned  in  the  text)  in 
which  the  Court  has  had  recourse 
to  the   73rd    section   of  the   Pro- 


bate Act,  the  reader  is  referred  to 
Jones,  in  the  goods  of,  1  Sw.  &  Tr. 
13  ;  Roberts,  in  the  goods  of,  ibid.  64  ; 
Burr  ell,  in  the  goods  of,  ibid. ; 
Brinkwater,  in  the  goods  of,  2  Sw. 
&  Tr  611  ;  Peck,  in  the  goods  of, 
ibid.  506  ;  Smith,  in  the  goods  of, 
ibid.  508  ;  Llanwarne,  in  the  goods 
of,  L.  R.  1  P.  &  D.  306  ;  Fraser,  in 
the  goods  of,  ibid.  327. 
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CHAPTER  YIII. 

GENERAL   GRANTS   OF   ADinNISTRATION   (continued) — 
ADMINISTRATION    CU2f  TESTAMENTO  ANNEXO. 

In  what  cases        There  be  divers  kinds  of  intestates,  says  Lord  Coke; 

made.^^"  ^^  one  that  make  no  will  at  all,  another  that  make  a  will 
and  executors,  and  they  refuse  ;  in  this  case  he  dieth 
quasi  intestatus  (a).  If  the  testator  makes  his  will 
without  naming  any  executors,  or  if  he  names  incapable 
jDersons,  or  if  the  executors  named  refuse  to  act,  in  any 
of  these  cases,  says  Blackstone,  the  Court  must  grant 
administration  cum  testamento  annexo  to  some  other 
person  (6).  But  Blackstone's  statement  is  incomplete. 
Administration  with  the  will  annexed  may  be  granted  in 
all  cases  where  no  appointment  of  executor  has  been 
made,  or  where  the  appointment  fails.  The  common 
instances  of  such  failure  are  : — where  the  person  appointed 
(i.)  predeceases  the  testator  (c),  (ii.)  survives  the  testator, 
l)ut  dies  before  he  has  proved  the  will,  (iii.)  survives  the 
testator,  and  proves  the  will,  but  dies  intestate  before  he 
has  completely  administered  (fZ),  (iv.)  survives  the  testa- 
tor, but  is  incapable  of  acting,  (v.)  survives  the  testator, 
but  is  at  the  testator's  death  resident  out  of  the  United 

{a)  2  Inst.  397.  in  this  case  -wonld  obviously  he  not 

{h)  2  Bl.  Conim.  503.  merely  an  administration  c.   t.    a., 

(<•)  Pullen  V.  Serjeant,  2  Ch.  Rep.  but  also  an  administration  dc  bonis 

300.  iwn,  of  which  more  hereafter. 
{d)  The    administration    granted 


CUM  TESTAMEXTO  AXNEXO.  53 

Kingdom  (e),  (vi.)  survives  the  testator,  but,  though 
capable  and  resident  in  the  United  Kingdom,  refuses  to 
act  (/).  In  Graysbrook  v.  Fox  (g)  two  instances  are  given 
of  special  cases  in  which  administration  cum  testamento 
annexo  will  be  required,  viz.,  where  a  man  appoints  as  his 
executors  the  executors  of  J.  S.,  and  predeceases  J.  S.,  in 
which  case  the  deceased  is  entirely  intestate  as  to  executor- 
ship, and  where  he  ordains  that  after  a  year  A  shall  be 
his  executor,  in  which  case  he  is  similarly  intestate  within 
the  year. 

Where  there  is  a  capable  executor,  no  person  can  take  where  there  is 
administration  till  his  refusal  is  recorded  in  Court  (h),  or  ^J^^^^  j^jg^' 
he  has  been  cited  ;  the  Court  will  not  make  the  grant  yefusai  must 

°  be  recorded,  or 

upon  his  mere  consent  (i).  be  must  be 

The  grant  of  administration  with  the  will  annexed  of  a  grant  will  go. 
married  woman,  when  no  executor  is  named,  is,  though  Administra- 

.-,        1       1         1  .  .         ,         T  .  pi/^  /7\    t'oii  with  the 

the  husband  survive,  in  the  discretion  oi  the  Court  (/i).  will  of  a  mar- 
Persons  interested  under  the    will    are  considered  to  be  "iiiJexe™^'^ 
entitled   to    the    grant    in    priority    to    the    husband  (/), 
though  the  latter  has  obtained  it  under  the  circumstances 
of  the  case  (m),  as  also  has  his  legal  personal  representative, 
the  husband  being  dead,  but  having  survived  his  wife  (n). 

Administrations  cum  testaviento  annexo  are  not  within  The  grant  cca. 
the  statute  of  Hen.  VIII.     Therefore  the  [Court]  is  not '' ^"  *''%'^!f 

L  -I  cretion  of  the 

Court, 

(<;)  20  &  21  Vict.,   c.   77,   s.  73,  the  Act  {Sawtell,  in  the  goods  of ,  2 

Appendix,  p.  300;  and  see  Cooiier,  in  S\v.  &  Tr.  448). 
thecjopdsof,  cited  a?ite,  p.  50.    This  {cj)  1  Plowd.  279,  281. 

section  has  also  been  considered  to  {h)  Per  Sir  J.    Nicholl,   Long  v. 

apply  to  a  case  in  which  the  executor  Symcs,  3  Hagg.  Eccl.  776. 
and    universal   legatee   predeceased  {i)  Garrard  v.  Garrard,   L.   R.  2 

the  testator,  and  the  next  of  kin  P.  &  D.  238. 

were  abroad.     (See,  in  tlic  goods  of,  (k)  Brcnchley  v.   Lynn,    2   Eob. 

L.  R.  4  P.  Div.  86).  441;  and  see  ante,  p.  37. 

(/)  See  ibid.    "Where  the  testator  {I)  Bailey,  in  the  goods  of,  2  S\v. 

aiTpointed  as  executor  a  jierson  who  k  Tr.  135. 

could   not    be    found,     the   Court  (//))  Daicson,   in   the  goods   of,  2 

gi-anted    administration     c.    t.    a.,  Rob.  135. 

there  being  no  person  "  willing  and  {n)  Dcmpscy  v.  King,  ibid.  397. 

competent "  within  the  meaning  of 
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hound  to  grant  administration  to  tlie  residuary  legatee, 
none  of  the  statutes  naming  him ;  on  the  contrary,  the 
statute  of  Hen.  VIII.,  which  takes  notice  of  the  renuncia- 
tion of  executors,  leaves  the  matter  to  the  election  of  the 
[Court]  (o).     The  grant  being  thus  discretionary,  no  party 
is  of  right  entitled  to  it  (|?).     The  discretion  of  the  Court 
has  been  amply  confirmed  of  late  by  Parliament,  which 
has  declared  that  it  shall  not  be  obligatory  upon  it  to 
grant  administration  to  the  person  who  but  for  such  decla- 
ration would  have  been  entitled  to  it  {i.e.  entitled  by  the 
but  is  usually    practice  of  the  Court)  [q) ;  but  in  practice,  as  will  be  seen, 
residuary  ^      ^^^®  grant  generally  goes  to  the  residuary  legatee, 
legatee,  ^]^q  reason  that  the  statute  of  Hen.  VIII.  requires  that 

administration  should  be  granted  to  the  next  of  kin  was 
upon  the  presumption  that  the  intestate  intended  to 
prefer  him.  But  the  presumption  is  here  (i.e.  in  a  case 
where  deceased  made  a  will  and  appointed  executors,  but 
the  appointment  failed)  taken  away,  the  residuum  being 
disposed  of  to  another ;  and  to  what  purpose  should  the 
next  of  kin  have  it,  when  no  benefit  can  accrue  to  him  by 
it  ?  And  'tis  reasonable  that  he  should  have  the  manage- 
ment of  the  estate,  who  is  to  have  what  remains  of  it  after 
the  debts  and  legacies  are  paid.  And  the  averment  that 
there  is  no  residue  is  not  material ;  for,  being  once  out  oi 
the  statute  upon  construction  of  the  words  of  the  will, 
there  is  nothing  ex  post  facto  can  bring  it  within  it  (r). 

(o)  Bex   V.    Bcttcsworth,    2    Str.  {Cooper,  in  the  goods  of,  L.  K.  2  P. 

956.     Fertile  statute,  see  Appen-  &  D.  21);  also  to  the  nominees  of  the 

dix,  p.  274.  residuary  legatee,  who  was  a  married 

{j))  Per  Sir  H.    J.   Fust,   Soidh-  woman,  without  notice  to  her  hus- 

vicad,  in  the  goods  of,  3  Curt.  29.  band,  the  residue  being  settled  to 

{q)  20   &  21  Vict.    c.  77,  s.   73,  her  separate  use  and  at  her  absolute 

Appendix,  p.  300;  and  see  ante,  p.  50.  disposal  {Pine,  in  the  goods  of,  L.  R. 

Where  the  executor  became  bank-  1  P.  &  D.  388);  and  see  notes  (c) 

rupt,  and  left  this  country  for  Aus-  and  (/),  ante. 

tralia,  the  property  being  small,  the  (r)  Thomas  v.  Butler,  Vent.  217. 

Court,  on  the  consent  of  the  next  of  Compare  Sawhridge  v.  Uill,   cited 

kin,  granted  administration  c.  t.  a.  jwst,  p.  57. 
to  a  specific  legatee  under  this  section 
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Similarly  it  has  been  said  that,  where  the  next  of  kin 
has  no  interest  in  the  property,  he  is  by  the  spirit, 
though  contrary  to  the  letter,  of  the  Act  excluded  (s). 
The  residuary  legatee  is  the  testator's  choice  ;  he 
is  the  next  person  in  his  election  to  the  execu- 
tors. The  practice  goes  along  with  that  preference, 
,  and  residuary  legatees,  even  when  there  is  no  prospect 
01  any  residue,  are  by  the  uniform  practice  of  the 
Court  entitled  to  an  administration  in  preference 
to  legatees  and  annuitants  {t).  This  is  in  accordance 
with  the  princiiDle  that  the  grant  should  follow  the 
interest  (u). 

Where  it  was  uncertain  whether  the  residue  had  been 
legally   disposed   of,  the   right   of  the  widow   under   21 


(s)  West  V.  Wilhj,  3  Phillim. 
381. 

{t)  Per  Sir  J.  Nicholl,  Atkinson 
V.  Barnard,  2  Pliillira.  317.  The 
I'rerogative  Court  once  departed 
from  its  usual  practice  in  this  re- 
spect, when,  were  it  to  have  fol- 
li)\vcd  that  practice,  it  would  in 
effect  have  determined  a  question  of 
construction  of  a  will,  belonging 
(then)  to  a  Court  of  Equity  ; 
under  sucli  circumstances,  the  for- 
mer Court,  having  a  discretion, 
exercised  it,  so  as  to  leave  the 
cpicstion  open  {Brown  v.  NiclwUs, 
2  Rob.  399).  But  the  Court  of 
I'robate  not  infrequently  constnied 
wills  where,  in  granting  administra- 
tion with  the  will  annexed,  it  be- 
came necessary  or  convenient  to 
say  who  was  residuary  legatee,  c.  g. , 
Presant  v.  Godirin,  29  L.  J.  P.  & 
M.  115  ;  Scarborough,  in  the  goods 
of,  30  L.  J.  P.  &  M.  85  ;  Bloomjtcld, 
in  the  goods  of,  31  L.  J.  P.  &  M. 
119  ;  Smith,  in  the  goods  of,  34  L. 
J.  P.  &  M.  15  ;  Cadge,  in  the  goods 
of,  37  L.  J.  P.  &  M.  15 ;  Sharman, 
in  the  goods  of,  38  L.  J.  P.  &  JI.  47; 
O'Loughlin,  in  the  goods  of,  39  L.  J. 


P.  &  M.  53  ;  Grccnhahjh  v.  Bates, 
ibid.  44  (only  by  consent  of  parties). 
So  every  gi'ant  of  probate  to  one  as 
executor  according  to  the  tenor  in- 
volves the  construction  of  a  will ;  see 
ante,  p.  5.  Since  the  Judicature  Act, 
there  can  be  no  question  of  the  com- 
petency of  the  Probate  Division  to  de- 
cide (questions  of  construction  {ante, 
J).  26)  ;  it  is  not  now,  it  is  pre- 
sumed, under  any  such  obligation  of 
deference  as  is  to  be  found  in  War- 
ren v.  Kchon{29,  L.  J.  P.  &  M.  122). 
In  that  case  the  Prerogative  Court, 
putting  a  construction  upon  a  will, 
granted  administration  c.  t.  a.  to  K. 
The  Court  of  Chancery  held  that 
construction  to  be  wrong,  and  that 
W  was  entitled.  K  appealed  to  the 
House  of  Lords.  AV  applied  for 
the  grant  to  be  to  him  in  accord- 
ance with  the  decree  of  the  Court 
of  Chancery.  Held,  that  the  pro- 
ceedings in  Chancery  were  in  tlie 
nature  of  an  appeal  from  the  Prero- 
gative Court,  and  that  its  decision 
must  prevail.  Acconliugly,  the 
grant  was  decreed  to  W. 
(it)  Ante,  p.  39. 
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.c.  ,to  the 
trustee  (if  any) 
of  the  resi- 
duary estate, 


and,  failing 
him,  to  the 
residuary 
letratee  for  life. 


Court  may 
make  grant  to 
one  of  several 
residuary 

legatees. 


Hen.  VIII.  c.  5,  s.  3,  prevailed,  and  administration  with 
the  will  annexed  was  granted  to  her  (x). 

When  it  is  said  that  the  residuary  legatee  is  entitled 
to  the  grant,  attention  must  be  given  to  the  singular 
terminology  which  has  found  currency  in  Courts  of  Pro- 
bate (y) :  what  is  meant  is  that,  by  the  ordinary  practice, 
administration  cum  testamento  annexo  is  granted  to  the 
trustee  of  the  residuary  estate ;  failing  him,  not  to  his 
representatives,  but  to  the  person  or  persons  having  the 
beneficial  interest  in  the  residue  {z).  However,  the 
trusteeshij)  must  be  coupled  with  an  executorship,  followed 
by  probate  ;  a  mere  trustee  has  no  claim  to  administra- 
tion (a).  The  case  is  d  fortiori,  where  the  trustee  was 
originally  appointed  executor  also,  but  such  appointment 
was  subsequently  revoked  (6). 

The  usual  course  is  to  grant  the  administration  to  the 
legatees  for  life  rather  than  to  a  legatee  substituted  {i.e. 
in  remainder)  (c). 

Of  course,  the  mere  fact  that  the  residuary  legatee  is 
also  next  of  kin  does  not  disentitle  him  to  the  grant  {d). 

Where  the  grant  was  made  to  one  of  two  residuary 
legatees,  it  was  held  long  ago  that  the  one  excluded  could 
not  complain  (e).     Where  one  of  the  two  had  been  guilty 


{x)  Pool,  in  the  goods  of,  35  L.  J., 
r.  &  M.,  97. 

(//)  How  awkwardly  inaccurate  it 
is  to  speak  of  the  tenant  for  life  of 
a  residuary  estate  as  residuary  lega- 
tee, and  of  the  person  entitled  in 
remainder  as  siibstituted  residuary 
lei^atee ! 

(z)  Hutchinson  v.  Lambert,  3 
Add.  27,  which  see  for  a  grant  made 
under  special  circumstances.  In  no 
case  will  the  Court  decree  adminis- 
tration to  substituted  trustees,  until 
the  trust  property  is  actually  vested 
in  them,  without  the  consent  of  all 
parties  beneficially  entitled  (Cress- 


loell  V.  Crcssivell,  2  Add.  342). 

(«)  Coussmaker  v.  Glmmberlaync, 
2  Lee,  243  ;  Boddicott  v.  Dahecl, 
ibid.  296  ;  Fawkencr  v.  Jordan, 
ibid.  327. 

{b)  Foyer,  in  the  goods  of,  Deane, 
184. 

(c)  Per  Sir  H.  J.  Fust,  Broum  v. 
Nieholls,  2  Rob.  402. 

{d)  Linthwaite  v.  Galloway,  2 
Lee,  414. 

(r)  Taylor  v.  Shore,  T.  Jones, 
IGl.  No  reason  for  the  decision  is 
assigned  by  the  report,  but  it  would 
follow  from  the  discretionary  nature 
of  the  grant. 
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of  misconduct  in  the  matter  of  tlie  will,  he  was  excluded 
from  the  grant  (/). 

Where  the  contest  for  administration  was  between  three  G^rant  usually 

follows  the 

residuary  legatees,  who  were  mmors  and  applied  for  a  iutercst. 
grant  to  their  guardian,  and  the  fourth,  who  was  of  full 
age,  the  Court,  under  the  circumstances  of  the  case,  there 
being  in  fact  no  residue,  made  the  grant  to  the  one  of  full 
age,  he  being  next  of  kin  and  more  largely  interested  in 
the  pecuniary  legacies  :  it  was  contended,  said  Lord  Pen- 
zance, that  the  administration  ought  to  go  to  the  guardian, 
on  the  ground  that  she  represents  the  majority  of  interests  ; 
if  this  were  simply  a  question  between  residuary  legatees, 
that  would  be  the  ordinary  rule,  but  the  Court  must  bear 
in  mind  that  in  this  case  there  is  probably  no  residue  ;  the 
ai'gument  founded  on  the  majority  of  interests  becomes 
very  weak  when  it  appears  that  the  interests  probably 
amount  to  nothing  at  all  ((/). 

The  grant  may  go  to  the  trustees  of  a  deed  of  assign-  Who  may 
ment  for  the  benefit  of  the  residuary  legatee's  creditors  (A),  reskl^uary 
or  to  the  trustee  in  his  bankruptcy  (l)  \  also  to  a  guardian  ^eg^^tee,  for 

_       •'    ^  ^  purpose  of 

selected  by  him,  he  being  a  minor  (/i'),  or  to  the  attorney  taking  graut. 
of  such  guardian  (J). 

The  representative  of  a  residuary  legatee,  who  survived  Interest  of 

.  residuary 

the  testator,  is  entitled  to  the  graut  in  preference  to  a  legatee  sur- 
legatce  {m),   and   letters   granted   to   the   executor   of  a  tortnms-  '^ 
creditor,  not  having  passed  the  seal,  were  rescinded  at  the  'ui«sible, 
suit -of  the  executor  of  a  residuary  legatee  {n)  ;  but  the 


(/)  Podmorc  v.    JVJudion,  3  S\v.  327. 

&  Tr.  449.  (/)  Gmlutm  v.  Maclean,   2  Curt. 

{g)  Saivbridgc  v.  UiU,    L.  K.   2  659. 

P.  &  D.  220.  {)ii)   Thiricall,  in  tJic  goods  of,  6 

•{h)  Mayhcio  v.  Ncwstcad,  1  Curt.  No.  of  Cas.  44  ;  see  Istedv.  SUinlcy, 

593,  Dyer,  372a. 

(i)  Doivnv-ard  v.    Dickenson,    3  («)  Jones  v.  Bcytayh,  3  rhillim. 

Sw.  &;  Tr.  564,  635. 

Ijc)  Fawkcncr  v.  Jordan,  2  Lee, 
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interest  of  a  residuary  legatee  who  does  not  survive  the 
testator  is  not  transmissible,  and  the  Court  will  not  make 
but  widower  of  the  grant  to  his  representatives  (o).  And  the  widower  of 
legatee  in  the  residuary  legatee  in  remainder  is  entitled  to  the  grant 
cntitiedln  ^^  preference  to  the  widower  of  the  sole  executrix  and 
priority  to        residuary  legatee  for  life  («). 

widow  of  re- 
siduary legatee      After  the  residuary  legatee,  the  next  of  kin  is  entitled 

^^  ^  '  .,       to  administration.     If  the  next  of  kin  decline  it,  it  may  be 

After  residuaiy  _ 

legatee,  next  of  granted  to  a  legatee  or  a  creditor  (q).  But  there  are  cases, 
then  legatee  ^^  Sir  J.  Nicboll  Said,  where  the  Court,  considering  the 
or  creditor;  next  of  kin  excluded,  has  granted  it  to  tbe  creditors  in 
kin  may  bo  priority  to  them  (r).  Thus,  where  the  deceased  left  a 
favour  oV^  ^'^  widow  (sole  exccutrix  and  universal  legatee)  and  a  son, 
creditors,  and    the  widow  renounced   probate,  administration   cum 

testamento  annexo  was  granted  to  a  creditor  in  preference 
to  the  son,  the  estate  being  insolvent  (s).  Following  these 
precedents,  Sir  J.  Nicholl  granted  administration  to 
creditors  in  preference  to  a  grandmother,  who  had  been 
appointed  guardian  to  minors,  and  who,  having  renounced 
the  administration,  had  retracted  her  renunciation  and 
applied  for  a  grant,  the  estate  here  again  being  in- 
solvent (t).  But  a  residuary  legatee  was  allowed  to  retract 
her  renunciation,  and  take  the  grant  in  preference  to 
a  nominee  of  creditors  representing  a  large  amount  of 
debt  (u).  Again,  the  Court  will  not,  by  reason  of  the 
insolvency  of  the  estate,  make  the  grant  to  a  creditor 
under  the  provisions  of  the  Court  of  Probate  Act,  1857  (x), 


(o)  Carmichael,  in  the  goods  of,  (s)  Furlongcr  v.  Cox,  cited  ihid. 

32  L.  J.  P.  &  M.  70  ;  compare  Tay-  A  similar  preforenco  was  shown  in 

lor  V.  Diplock,  2  Phillim.  201.  Bridges  v.  Duke  of  Kcwcasllc,  cite 

{p)  Wctdrill  V.  Wright,  2  rhillim.  ibid. 

243.  (<)  West  V.  Wilhy,  uhi  stqna. 

(q)  Kooystra  v.  Buyskcs,   3  Phil-  (m)  Dimes   v.   Cormvcll,    2   Rob. 

lim.    531  ;    West   v.     Wilby,    ibid.  142. 

3S1.  (x)  S.  73,  Appendix,  p.  300. 

(r)    West  V.   Wilby,  ubi  suj>ra. 
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if  the  residuary  legatee  be  willing  to  take  it ;  mucli  less 
will  it  do  so,  if  the  insolvency  be  disputed  (?/).  Where 
administration  cum  testamento  annexo  was  contested  by 
a  creditor  and  a  person  who  had  been  joint  assignee  with 
the  deceased  in  a  bankrupt's  estate,  and  who  alleged  that 
the  deceased  had  applied  to  his  own  use  mone3'S  belonging 
to  such  estate  without  accounting  with  him  or  any  of  the 
bankrupt's  creditors,  the  Court  decreed  administration  to 
the  creditor,  saying  that  the  joint  assignee  was  only  a 
trustee  for  the  bankrupt's  creditors,  and  would  have  his 
remedy  against  the  deceased's  representatives  in  equity, 
but  was  not  a  creditor  himself  of  the  deceased's  estate  (z). 

The  Court  refused  to  grant  administration  curti  testa-  Creditors 

r       -n,         1  1        r^  n  entitled  in 

memo  annexo  to  the  attorney  oi  a  hoard  at  the  Cape  oi  priority  to 
Good  Hope  (the  members  of  which  were  official  adminis- ^*j°^^^f  "jg^j^^j 
trators   there),  while  creditors,  next  of  kin,  or  legatees  administrator, 
were  willing  to  take  it  {a). 

The  executrix  of  the  deceased's  executor  is  entitled  to  ^?^,  executrix 

of  deceased  s 

the  gi'ant  in  preference  to  the  widow  (b).  executor  to 

widow 

(y)  Hawke  v.  Wcdderhurn,  37  L,  {h)  Thomas  v.  Baker,  1  Lee,  341. 

J.  P.  &  M.  33.  Administration  c.  t.  a.,  when  ^nanted 

(z)  Snapcv.  TVebh,  2  Lee,  411.  to  a  widow,  is  limited  during  widow- 

(a)  Reitz,  in  tlic  goods  of,  3  Hagg.  hood  (see  Teed,  in  t/ie  (joods  of,  7 

Eccl.  766,  No.  of  Cas.  384). 
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CHAPTER    IX. 

GENEKAL    GRANTS    OF   ADMINISTRATION  {continued). — 
ADMINISTRATION   BE  BONIS  NON. 

"When  this  WHENEVER  an  executor  dies,  and  his  interest  as  such 

executor  is  not  transmissible, — in  other  words,  whenever 
the  chain  of  executorship  to  a  testator  is  broken  (a),  and 
whenever  an  administrator  dies,  and  some  of  the  deceased's 
goods  are  left  unadministered,  a  fresh  grant  must  be  made 
of  administration  de  bonis  non  {administratis). 

It  is  discre-  The  grant  of  this  administration  is  in  the  discretion  of 

usually  follows  ^^^®  Court  (6),  but  it  is  usually  made  to  follow  the  interest. 

the  interest,  'pj^g  practice,  howcver,  is  not  obligatory  ;  though  it  is  a 
good  general  rule  to  grant  to  the  largest  interest,  yet  that 
is  only  introduced  by  practice,  not  by  any  positive  law(c). 

Party  with  j^  party  having  a  direct  interest  in  distribution  is  gene- 

direct  interest  i         J  b  ...  . 

preferred  rally  preferred  in  a  grant  of  administration  de  bonis  non  to 

those  entitled  in  thoso  entitled  in  a  representative  character  {d)  ;  but  this 
representative   pi-^ctice    may   be    departed   from    on    sufficient    grounds 

character.  sr  j  i.  o 

shown  (e). 
The  estate  and      If  the  goods  of  the  testator  [or  intestate]  remain  in 

interest  of  an  ,  in  ,  .  ,      .    .  ?     7         • 

administrator    specie,  they  shall  go  to  his  administrator  de  boms  non, 

'  "■  because  in  that  case  it  is  notorious  which  were  the  goods 

of  the  testator  [or  intestate],  and   they  are  distinguish- 

{a)  See  Chap.  IV.  dcr  v.  Hanger,  cited  ante,  p.  39. 

(&)  Fer  Sir   H.   J.  Fust,   South-  {d)  3Iiddleton,  in  the  goods  of,  2 

mead,  in  the  goods  of,  3  Curt.  29.  Hagg.  Eccl.  61. 

(c)  Per  Sir   G.    Lee,    Cardale  v.  (c)  Ibid.  ;  Carr,  in  the  goods  of, 

Harvey,  1  Lee,  177,  179.     See  Ficl-  L.  K.  1  P.  &;  D.  291. 
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able  (/).  If  assets  are  in  the  hands  of  a  third  person  at 
the  death  of  an  administrator,  the  administrator  de  bonis 
non  alone  can  recover  them  ;  they  belong  to  him,  and  not 
to  the  executors  of  the  former  administrator  {g).  He 
may  sue  upon  a  promise  made  to  the  first  adminis- 
trator Qi).  And,  where  a  bill  of  exchange  was  indorsed 
generally,  but  delivered  to  S.  C,  as  administratrix  of  J.  C, 
for  a  debt  due  to  the  intestate,  and  S.  C.  died  intestate 
after  the  bill  became  due,  and  before  it  was  paid,  it  was 
held  that  the  administrator  de  bonis  non  of  J.  C.  might 
sue  upon  the  bill  {%).  In  fact,  an  administrator  de  bonis 
non  succeeds  to  all  the  legal  rights  which  belonged  to 
the  administrator  in  his  representative  capacity  (/v). 

(/)  Per  Holt,   C.   J.,  Wankford  &   C.    150.      The   Court    specially 

v.Wankford,  1  Salk.  306.  guarded  itself  against  saying  that 

((/)  Per  L.  C.  Sugden,  Lofhj  Lang-  the  administrator  of  the  adminis- 

ford  V.  Maliony,  4  Dr.  &  W.   107.  tratrix  might  not  also  have  sued. 
See  Skeffijujton  v.   Biuld,   9  CI.   &  {k)  Per    Bayley,    J.,    ibid.    154. 

F.  219,  and    consider  Cubbidge   v.  One  to  whom  administration  d.  b. 

Boatvyright,  1  Russ.  549.  n.  c.  t.  a.  has  been  gi-anted,  as  the 

(li)  Hirst  V.  Smith,  7  T.  R.  182;  attorney  of  A,   can   make   a  good 

Moscly  V.  Rendell,  L.  R.  6  Q.   B.  title  to  leaseholds,  if  he  prove  that 

338.  A.  be  alive  ( JFcbb  v.  Kirhj,  7  De 

(0  Cathcrwood  v.  Chabaud,  1  B.  G.  M.  k  G.  376). 
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CHAPTER  X. 

LIMITED   GRANTS   OF   ADMINISTRATION. — ADMINISTRATION 
BUM  ANTE  MINORE  ^TATE. 

"Wiienthis  jp  q^^q  ^[q^  intestate,  and  the  ri^ht  of  administration 

graut  IS  made.  _  ° 

devolves  upon  an  infant,  the  [Court]  is  to  gi'ant  adminis- 
tration during  the  minority  of  the  infant  till  he  arrives 
at  the  age  of  twenty-one,  because  an  infant  cannot  before 
his  full  age,  by  the  common  law,  give  bond  to  administer 
faithfully  {a).  The  same  is  the  case  where  an  infant  is  sole 
executor  (6).  The  reason  of  the  Court  having  a  power  to 
grant  administration  durante  minore  cetate  of  an  executor 
is  because  during  the  infancy  of  the  executor  there  is  no 
person  capable  of  suing  or  recovering  the  debts  of  the 
deceased  (c). 
It  IS  discrc-  There  is  no  law  which  says  to  whom  this  kind  of  ad- 

tionary.  "^ 

ministration  shall  be  granted  {d)  ;  not  being  within  the 

statutes  of  Edw,  III.  and   Hen.  VIII.   (e),  the  grant  is 

discretionary  (/)  ;   but    Lord  Hardwicke    said    it  ought 

(a)  Bac.  Abr.  Exor.  B.  (1);  and  action,  the  executor  may  -well  re- 
see  ante,  p.  9.  lease  the  debt  {Pigot  and  Gascoin's 

{b)  38  Geo.   3,   c.   87,   s.   6,  Ap-  ca.,  cited  Brownl.  &  G.  46). 
pendix,  p.  285;  extended  to  Ireland  (c)   Walker  v.  JFooUaston,  2  P. 

by  58  Geo.  3,  c.  81,  ss.  1,  2.    And  see  "Wms.  589. 
Stewart,  in  the  goods  of,  cited  ante, -p.  (d)  Smith's  ca.,  2  Str.  892. 

50.    If  one  mates  two  executors,  one  (e)  Briers  v.  Goddard,  Hob.  250 ; 

of  age  and  the  other  under,  adminis-  Thomas    v.     Butler,    Vent.     217; 

tration  during  the  minority  is  void.  Walker  v.   WooUastan,  ubi  supra. 

because  he  of  age  may  execute  the  The   statutes  referred    to  will    be 

will.     If  administration  during  the  found  in  Appendix,  p.  274. 
minority  in  such  case  be  gi-anted,  (/)    JFest  v.  JVilby,   3  Phillim. 

and    the   administrator  brings   his  379,  and  authorities  there  cited. 
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not  to  be  made  to  one  that  is  very  poor,  though  he  is 
guardian  and  next  of  kin  to  the  infant  {g).  An  intestate 
left  a  widow  and  an  infant.  The  widow  took  out  adminis- 
tration, but  became  hmatic.  Administration  was  granted 
also  to  the  aunt  of  the  infant  for  the  use  and  benefit  oi 
the  widow  and  infant  during  the  incapacity  of  the  one  and 
the  minority  of  the  other  (/i).  An  application  for  a  grant 
of  limited  administration  to  the  nominee  of  a  debtor  has 
been  declared  quite  novel,  and  refused  {i). 

If  an  administration  be  gi-anted  to  one  during  the  mino-  How  the  ad- 
rity  of  two  infants,  and  one  of  them  dieth,  the  administra-  determined? 
tion  continueth  still  (A) ;  but  administration  during  the 
minority  of  two  executors  determines  when  one  of  them 
comes  of  age  (1).  Administration  granted  during  the 
minority  of  an  infant  executrix  is  not  determined  by  the 
infant  manying  a  husband  of  full  age  (in). 

The  limited  administrator  is  but  a  trustee  for  the  The  adminis- 
infant  (n),  and  the  latter,  on  coming  of  age,  can  sue  him  ^gf  fo/t^e""^" 
for  an  account  (o),  though  the  administration  may  have  infant : 

.    .  .  ,  his  liabilities 

been  repealed,  and  the  administrator  then  appointed  may 
have  released  him  (p).  If  the  infant,  on  coming  of  age, 
renounces,  the  person  who  shall  be  appointed  adminis- 
trator succeeds  to  his  rights  in  this  respect  (q).  The  special 
administrator's  liability  to  creditors  after  his  administra- 
tion has  expired  seems  uncertain.  In  Brooking  v.  Jen- 
nings (r)  it  was  held  that  he  is  not  liable  to  other  men's 

(g)  ffaversv. B'avers,'Ba,marii.23.  P.    Wms.    88,    notwithstanding    a 

(h)  Binfidd,  in  the  goods  of,  1  Lee,  contrary  oi)iuion  impnted  to  Lord 

625.  Coke  iu  Priiuxs  ca.  (5  Co.  29  b). 

(0  Lord  Rivers,  in  tlic  goods  of,  (n)  Per  Lord  Hardwicko,  Havers 

4  Hagg.  Eccl.  356.  v.  Havers,  Barnard.  23. 

[k)  Anon.,  Rrownl.  47  ;  Jones  v.  (o)  Roll.  Abr.  Exor.  {'Hi..);  Good- 

E(u-l  of  Strafford,  'i  P.   Wms.    89,  ycr  v.  Clark,  3  Leon.  103  ;  and  see 

contrary  to  the  resolution  in  Prince's  Miiiui  v.  Dunkin,   Cas.   t.  Finch, 

ca.  (5  Co.  29a).  298. 

{I)  Taijlur  V.  JVaUs,   Freem.   K.  0^)  KoU.  Abr.  Exor.  (M.) 

6.425;  IF/ZZy  V.  Pow/tort,  Mose.  99.  {q)  Taijlurv.  Newton,  1  Lee,  15 

(m)  Jones  V.  Earl  of  Strafford,  3  (;)  1  Mod.  174. 
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actions  after  his  power  is  expired,  though,  if  he  has  wasted 
the  assets,  the  executor  [or  administrator]  has  his  remedy 
against  him  ;  while  in  an  anonymous  case  (s) — which, 
upon  the  facts,  would  appear  to  be  the  same  case  as 
Broohing  v.  Jennings — it  was  ruled  that  if  the  special 
administrator  has  duly  administered  the  assets,  and  paid 
over  the  surplus  to  the  executor  [or  administrator]  of  full 
age,  he  is  not  chargeable  to  creditors,  and  he  may  in  such 
cases  plead  _257ewe  achninistravit ;  but  that,  if  he  commits 
a  devastavit,  though  he  obtains  a  release  from  the  executor 
[or  administrator]  when  of  full  age,  yet  he  remains  liable 
to  the  creditors.  And  with  this  seems  to  agree  in  great 
measure  the  judgment  of  Lord  Hardwicke  (t),  that  such 
an  administrator  cannot  be  called  to  account  but  by  the 
executor  [or  administrator],  and,  whatever  he  may  do 
during  his  administration,  is  not  answerable  to  any  other 
person  ;  but  that,  if  you  show  he  has  not  accounted  to  his 
executor  [or  administrator],  but  fraudulently  and  by  col- 
lusion detains  any  part  of  the  assets,  there  is  no  doubt  you 
may  maintain  an  action  against  him,  and  follow  the  assets 
into  his  hands, 
and  powers.  An  administrator  during  the  minority  of  a  sole  execu- 

tor has  the  same  powers  as  one  appointed  during  the 
minority  of  the  next  of  kin  {u).  But  what  these  powers 
are  is,  upon  the  authorities,  open  to  some  doubt.  On  the 
one  hand,  it  is  laid  down  that  an  administrator  durante 
minore  estate  can  sell  the  goods,  pay  the  debts,  and  do  all 
other  things  which  an  executor  can  do  ;  can  bring  an 
action  of  trover  and  conversion  (x)  ;  can  retain  for  his 
own  debt  (y)  ;  and  has  for  the  time  all  the  power  and 
authority  of  an  absolute  administrator  (z),  except  that  (it 

(s)  Freera.  K.  B.  150.  (a-)  KoU.  Abr.  Exor.  (M.) 

{t)Futhcrbyv.Pate,ZAtli.604,605.  (y)   Roskdly    v.     GodolpMn,    T. 

{u)  38  Geo.  3,  c.    87,  s.    7,   Ap-  Raym.  483. 
pendix,  p.  286;  extended  to  Ireland  {z)  Com.  Dig.  Admon.  (F.) ;  com- 

by  58  Geo.  3,  c.  81,  s.  2.  pare  2  Bl.  Comm.  503. 
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has  boon   said)  a  limited  administrator  cannot  renounce 
any  benefit  to  wliicli  the  deceased's  estate  is  entitled  (a). 
And  the  present  inclination  of  the  Courts  seems  to  be  to 
arm  an  administrator  during  another's  minority  with  full 
powers.     The  latest  English  case  on  the  point  is  Monsell  v, 
Arrtistrong  (h),  in  which  it  was  held  that  he  could  exercise 
a  power  of  sale  given  by  a  testator  to  his  executors  or  ad- 
ministrators,  Lord    Romilly,  M.R.,  saying  he    could  find 
no  distinction  between  a  common  administrator  and  an 
administrator  durante  minore  cetate  as  regards  the  exercise 
of  a  power  of  sale.     On  the  other  hand,  it  has  been  said 
that  his  acts  are  limited  to  such  as  are  for  the  advantage 
of  the  infant  and  the  estate  of  the  deceased ;  therefore,  he 
may  sell   bona  ijeritura,  as  a  bailiff  may,   such   as   fat 
cattle,  grain,  or  anything  else  which  may  be  the  worse  for 
keeping ;  so  he  may  assent  to  a  legacy,  and  may  sue  and 
be  sued  ;  but  he  cannot  do   anything  to  the  prejudice  of 
the  infant,  and  therefore  he  cannot  sell  the  goods  of  the 
deceased   any  farther   than  they  are   necessary  for  pay- 
ment of  the  debts,  nor  can  he  otherwise  sell  a  term  of 
years  during  the  minority  of  the  infant  (c).     He  is,  it  has 
been  said,  but  as  bailiff  or  receiver  to  the  executors  [or 
administrators]  {d)  ;  he   cannot  sue,  that  is   certain  ;  and 
is,  in  fact,  little  more  than  a  person  appointed  ad  coll'i- 
genda  bona  or  an  administrator  pc?i(Ze?i^e  lite  (e). 

If  an  action  be  brought  ao^ainst  a  special  administrator  Determination 

.      °  °    ,  -^    .  .  'of  adiniuistra- 

and  the  administration  determines  pending  the  action,  he  tion,  pending 
ought,  said  Holt,  C.J.,  to  retain  assets  to  satisfy  the  debt  spedai'ml-  " 
which  is  attached  on  him  by  the  action  (/).  mimstrator. 

{a)  Per  Shadwell,  V.-C.  E.,lJavis  intestate's]  term  of  years  was  dc- 

V.  Chanter,  14  8im.  212.  cided  iu  Prince's  ca.  (5  Co.   29  a), 

{b)  L.  R.  14  Eq.  42.3.  iilil>roved  by  the  judges  in  Jones  v. 

(c)  Bac.  Abr.  E.wrs.  (B.)  2  ;  and  Earl  of  Sir  afford  (3  P.  Wms.  88). 
see  re  Robinson  and  Sards,   L.   K.  (rf)  Goodycry.  Clark,  Zhiion.lQZ. 

(Ir.)  3  C.   D.   429,    distinguishing  (c)  Pc?- Lord  Hardwicke, /W/jcr^ 

Monsell   V.    Armstrong.     That    he  v.  Pate,  3  Atk.  604,  605. 
cannot  assign  over  the  testator's  [or  {/)  Sparks  v.  Crofts,  Comb.  46.5 
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CHAPTEE    XI. 

LIMITED  GRANTS   OF  ADMINISTRATION    (continued). — 
ADMINISTRATION   FENBENTE  LITE. 

When  tLis  TiiE  reason  of  administrations  durante  minore  cetate 

grant  is  made.  •  ^  ,   \  i  t  i  i- 

has  been  mentioned  (a) ;  pendente  tite,  there  being  no 
executor  that  can  sue,  such  case  is  within  the  same  mis- 
chief (6).  The  remedy  for  the  mischief  is  now  to  be  found 
in  the  Court  of  Probate  Act,  1857,  which  enacts  that 
pending  any  suit  touching  the  validity  of  a  will,  or  con- 
cerning any  probate  or  grant  of  administration,  the 
Court  may  appoint  an  administrator  of  the  personal  estate 
of  the  deceased,  to  act  subject  to  its  control  and  under 
its  direction,  with  a  reasonable  remuneration,  and  may 
appoint  such  administrator  receiver  of  the  real  estate,  with 
such  powers  of  receiving  rents,  letting,  and  managing,  as 
the  Court  may  direct  (c).  By  the  Amending  Act  (tZ),  the 
practice  applies  to  appeals  to  the  House  of  Lords  under 
the  former  Act.     The  appointment  of  a  receiver  by  the 

(a)  P.  62.  jurisdiction  is  defined  by  the  7lst 

(&)    Walker  v.  WooUaston,  2  P.  sec.  of  the  Act  {Grant  y.  Ch-ant,  L. 

Wms.  589.  K.  1  P.  &  D.  654).      Where  admi- 

(c)  20  &  21  Vict.  c.  77,  ss.  70,  71,  nistration    had  been  granted,  the 

72,  Appendix,   p.  300.     The  Court  Court   of  Chancery  refused,    since 

has,  however,  no  jurisdiction  to  ap-  the  Act,  to  appoint  a  receiver,  unless 

point  a  receiver  of  real  estate,  when  a  special  case  were  made  {Hitclien  v. 

the  only  litigation  is  in  reference  to  Birks,  L,  E.  10  Eq.  471). 
the  individual  appointed  executor,  (d)  21   &  22  Vict.   c.  95,  s.  22, 

and  there  is  no  suit  pending  touch-  Appendix,  p.  305. 
ing  the  validity  of  the  will ;  tlie 
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Court  of  Chancery  did  not  prevent  the  Court  of  Probate 
from  appointing  an  administrator  iJendente  lite  (e). 

A  married  woman,   under   a   power,  executed  a  will.  Instances  of 
Her  husband  by  his  will  made  her  universal  legatee  and  of  administra- 
sole  executrix.    She  survived  him,  and  died  without  having  iligf^^  ^"  ^ 
proved  his  will  or  re-executed  her  own.    Litigation  having 
arisen  on  the  question  whether  the  wife's  executors  were 
entitled  to  a  limited  or  general  grant  of  probate,  the  Court 
appointed  an  administrator  jpendente  lite  to  the  estates  of 
both  husband  and  wife  (/). 

A  suit  having  been  instituted  to  try  the  validity  of  a 
will,  and  judgment  having  been  given  establishing  it,  one 
of  the  parties  appealed.  The  Judge,  however,  notwith- 
standing the  appeal,  ordered  probate  to  be  delivered  out 
to  the  executors  named  in  the  will;  but,  on  a  difficulty 
occurring  in  the  Court  of  Chancery  as  to  the  powers  of 
the  executors  pending  the  appeal,  ordered  the  probate  to 
be  brought  into  the  registry,  and  that  administration 
pendente  lite  should  be  gi'anted  to  the  executors  ((/). 

The  Court  has  power  under  the  70th  sect,  of  the  Court  Appointment 

DIIV  i-)C  UlRflG 

of  Probate  Act,  1857,  to  appoint   an  administrator  ^^^-n- at  instance  of 

dente  lite  on  the  application  of  a  person  not  a  party  to  trthe"!^^'^^ 

the  suit,  and  accordingly,  in  a  suit  which  Avas  likely  to  be 

protracted,  the  Court  appointed  one  at  the  instance  of  a 

creditor  not  a  party,  saying  it  was  contraiy  to  justice  and 

good  sense  that  a  creditor  should  remain  unpaid  while  the 

relatives  were  squabblincf  (A). 

mi       /-I  -11  •  The  litigation 

The  Court  will  not  appoint  an  administrator  ^e7ic?67?^e  mnst  affect  the 
^i^e,  where  the  litigation,  though  affecting  the  validity  of  part  execitora!"* 
of  the  will,  docs  not  relate  to  the  appointment  of  executors, 


(c)   Tikhboryicv.TitchboniCyL.'R.  (h)   Ti(chbonu:v.TitcJtborne,L.ll. 

1  P.  &  D.  730.  1  P.  &  D.  730.    The  cieditor's  costs 
(/)  Daiccs,  in  the  goods  of,  L.  E.       of  the  application  were  allowed  out 

2  P.  &D.  147.  of  the  estate.     The  statute  will  be 
(g)   Wright  v.  Rogers,  ibid.  179.         found  iji  Appendix,  p.  300. 

F   2 
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because  such  an  administrator  is  only  appointed  in  order 
that  he  may  discharge  certain  necessary  functions  which 
there  is  nobody  else  to  discharge  (i).  On  the  death  of  a 
partner,  the  business  being  carried  on  by  the  surviving 
partners,  the  Court  will  not  thrust  upon  the  latter,  in  the 
absence  of  a  very  strong  case,  an  administrator  'pendente 
lite  {Ic).  Nor,  it  was  said,  would  such  an  appointment 
ever  be  made,  unless  there  was  an  absolute,  or  at  least  a 
pressing,  necessity  for  it ;  and  it  lay  upon  the  applicant 
to  show  that  such  a  necessity  existed  {I), — e.  g.,  that  the 
estate   was  perishable   or   in  jeopardy  (m)  :   however,  in 

Bdinv  V.  Belleiv  v.  Belleiu  (n),  Sir  J.  P.  Wilde  announced  that  he 
should  extend  the  practice,  and  for  the  future  appoint  an 
administrator  pendente  lite  in  all  cases  in  which  it  was 
the  practice  of  the  Court  of  Chancery  to  appoint  a  receiver. 

Court  usually        The  Court,  when  making  such  an  appointment,  never, 

app  lints  some 

indifferent  unlcfes  by  consent  (o),  selects  any  of  the  parties,  but  gene- 
rally an  indifferent  nominee  {li).  It  has  been  granted  to 
the  nominees  of  the  parties  jointly  {q).  It  will  be  given 
to  the  nominee  of  a  party  whose  interest  is  certain,  in 
preference  to  the  nominee  of  a  party  whose  interest  is 
uncertain  (r).  Where  a  receiver  had  been  appointed  in 
Chancery,  the  Court  of  Probate,  under  the  circumstances 
of  the  case,  appointed  him  administrator  2)endente  lite  (s). 

{{)  Mortimer  v.  PauU,  L.  R.  2  P.  Ecel.  613  ;  DeChatclainY.  Pontigny, 

&  D.  85,  86.  1  Sw.  &  Tr.  34. 

{k)  Horrdl  v.    Witts,  L.  R.  1  P.  (i^)   Young  v.   Brown,   1   Hagg. 

k  D.  103.  Eccl.   54  ;    Stratton  v.  Stratton,   2 

(I)  Per  Sir  H.  Jenner,  Godrich  v.  I^ee,  49.     This  species  of  admiiiis- 

Jones,  2  Curt.  455.  tration  has  been  always  ruled  to  be 

(m)  Sutton  V.  Smith,  1  Lee,  209  ;  out  of  the  statutes  of  Ed.  3  &  Hen.  8 

Godrich  v.  Jones,  uU  supra.  ( Thomas    v.    Butler,    Vent.    217  ; 

(?i)  34  L.  J.,  P.  &  M.,  125.    But  Walker  v.  WooUaston,  2  P.  Wms. 

the   rule   must  not  be  pressed  too  589).     The  statutes  will  be  found  in 

far  (see  the  same  judge's  remarks  in  Appendix,  p.  274. 

Horrell  v.    Witts,  L.  R.  1  P.  &  D.  {q)  Hcllierv.  Hellier,  1  Lee,  281. 

104).  ('•)  Bond  V.  Bond,  ibid.  333. 

(o)   Colvin  V.    Frascr,    2   Hagg.  («)  Procurator -General    v.    Wil- 


lierson. 
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Where  each  of  two  persons  claimed  to  be  an  intestate's 
widow,  the  administration  was  granted  to  the  nominee  of 
the  one  who  lived  with  him  at  his  death,  the  adminis- 
trator being  ordered  to  lodge  the  money  as  received  in 
the  bank  {t). 

The  Court  will  look  to  the  circumstances  of  the  person  after  inquiring 

„      „         1  /    \  into  liis  cir- 

proposed  {U).  cumstances. 

It   has  for  some  time  past  been  established  that  an  powers  and 
administrator  pendente  lite  can  maintain  actions  for  re_  status  of  an 

-'■  administrator 

covering  debts  due  to  the  deceased  {x),  and  bring  eject-  pendente  lite. 
ment  (?/) ;  and  his  rights  and  powers  are  now  declared  by 
the  Court  of  Probate  Act  to  be  all  those  of  a  general 
administrator,  other  than  the  right  of  distributing  the 
residue  {z).  He  is  not,  however,  it  has  been  said,  liable  to 
interest  upon  a  balance  in  his  hands  during  the  pendency 
of  the  suit  concerning  the  will.  It  was  so  decided  in 
Ireland  in  Gallivan  v,  Evans  (a).  The  judgment  of  Lord 
Chancellor  Manners  in  this  case  is  instructive  upon  the 
position  of  such  an  administrator.  The  appointment  of 
an  administrator  pendente  lite  is,  he  said,  merely  to  col- 
lect the  debts  and  property ;  but  his  interest  may  deter- 
mine in  an  instant,  and  his  power  does  not  extend  either 
to  vest  or  distribute  the  money,  the  rights  of  the  parties 
claiming  the4"und  being  in  litigation.  The  case,  therefore, 
materially  differs  from  that  of  an  executor  or  trustee ;  for 
here. such  administrator  must  have  filed  a  bill  to  enable 
him  to  lodge  the  money  in  Court,  which  he  was  not  called 
upon  to  do,  and  I  have  great  doubts  whether  he  would 
have  been  justified  in  so  doing.     But,  to  charge  him  with 


Hams,  2  Sw.  &  Tr.  3r)3  ;  Titchhornc  (.»■)    Walker  v.    Woollaston,  2  P* 

V.  Titchbornc,  L.  R.  1  P.  &  D.  730.  Wms.  576. 

{t)  Taylor     v.    Taylor,     1    Lee,  {y)   Wills  v.  Rich,  2  Atk.  286. 

527.  (~)  20   k  21   Vict.  c.    77,  s.  70, 

(«)  Bondv.  Bond  {1^0.  2),  1  Lee,  Aiipcndix,  p.  300. 
357.  («)   1  Ball  c<c  Duallie,  191. 
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interest,  I  think  he  ought  to  have  been  called  upon  by  the 
party  seeking  to  establish  that  claim  to  lodge  the  money 
in  Court,  in  order  to  have  it  invested  in  productive  secu- 
rities, which  has  not  been  done  (b).  A  judgment  of  Lord 
Redesdale  is  to  the  same  effect.  The  nature  of  the  autho- 
rity conferred  by  letters  of  administration  pendente  lite  is 
merely,  said  that  very  learned  Judge,  to  collect  the  effects 
and  pay  the  debts.  The  administratrix  had  nothing  to  do 
with  the  will  of  the  testator,  and  it  is  perfectly  clear  that 
she  has  gone  beyond  her  authority  in  paying  legacies ; 
much  less  had  she  any  authority  to  pay  the  surplus  to  any 
person  except  an  administrator  with  the  will  annexed  or 
an  executor.  Perfect  security  might  have  been  obtained 
by  her  and  her  husband  filing  a  bill  praying  that  they 
might  be  at  liberty  to  pay  into  Court  what  was  in  their 
hands,  to  abide  the  event  of  the  suit  in  the  Ecclesiastical 
Court ;  or,  C.  G.  having  filed  his  bill  for  the  purpose  of 
having  the  accounts  taken,  they  might  have  accounted  in 
that  cause,  and  have  paid  the  money  into  Court,  An 
administrator  pendente  lite  has  no  business  to  construe 
the  will ;  he  is  only  to  hand  over  the  assets  to  the  person 
entitled,  or  to  dispose  of  them  pursuant  to  the  directions 
of  a  Court  of  Equity  (c).  He  is  merely  an  officer  of  the 
Court,  and  holds  the  property  only  till  the  suit  termi- 
nates :  as  soon  as  it  is  concluded,  he  must  pay  over  all 
that  he  has  received  in  his  character  of  administrator  to 
the  persons  pronounced  by  the  Court  to  be  entitled ;  his 
other  functions  are  then  completely  at  an  end,  and  the 
Court  is  bound  to  take  care  he  discharges  the  duty  com- 

(&)  GaUivan  v.   Evans,  1  Ball  &  there  employed  to  the  present  prac- 

Beattie,  192.  tice),   in  order  to   lodge  money  in 

(c)  Adair  v.  Shaiv,  1  Sell.  &  Lef.  Court,   must   now    be    taken   cum 

254,    255.     But    so    much   of  the  grano.     Since    the    date    of   those 

iwAgments  in  GaUivan  Y.  Evans ^nA.  judgments  the  Trustee  Relief  Act 

Adair  v.   Shaiv  as   speaks   of   the  has  been  passed  (10  &  11   Vict.  c. 

necessity  of  the  administrator  bring-  96,  s.  1,  Appendix,  p.  295). 
ing  an  action  (to  adapt  the  language 
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mitted  to  him,  as  far  as  the  delivery  over  of  everything  to 
the  proper  party.  Accordingly  a  monition  will  be  granted 
to  compel  the  transfer  {d).  Such  administrators  are  the 
appointees  of  the  Court,  and  are  not  to  be  merely  con- 
sidered as  the  nominees  or  agents  of  the  several  parties 
on  whose  recommendation  they  are  selected  (e). 

The  Court  was  of  opinion  in  Whittle  v.  Keats  (/)  that 
it  had  no  power,  except  by  consent  of  all  parties,  to 
authorise  an  administrator  pendente  lite  to  pay  income, 
by  way  of  maintenance,  to  one  v/ho  was  both  residuary 
legatee  and  next  of  kin. 

Though  the  Court  of  Probate  could  control  the  pro- 
ceedings of  such  an  administrator,  it  refused  to  interfere 
with  him  when  he  was  acting  under  an  order  of  the  Court 
of  Chancery  ((/). 

{d)  Graves,    in    the  goods  of,    1  (/)  35  L.  J.,  P.  &  M..54. 

Hagg.  Eccl.  313,  315.  {o)   Titchhoriic  v.   Titchborne,  L. 

(c)   Stanley  v.  Bernes,  ibid.  222.       R.  2  P.  &  D.  41. 
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CHAPTER  XII. 

LIMITED  GRANTS  OF  ADMINISTRATION  (continued). — 
ADMINISTRATION  BURANTE  ABSEIL  Til  AND  DURANTE 
DEMENTIA. 


When  this 
grant  is  made. 


It  is  discre- 
tionary. 

Statute  of 
Geo,  3,  and 
the  amending, 
statutes. 


A.  Administration  Durante  Ahsentid. 

It  is  clearly  agreed  that  the  [Court]  may  grant  adminis- 
tration during  the  absence  of  another,  and  that  for  the 
same  reasons  for  which  it  may  grant  administration  during 
the  nonage  of  an  infant  executor,  or  one  entitled  to  ad- 
ministration ;  for  without  this  power  the  inconveniency 
to  creditors  would  he  much  greater,  in  that  there  would 
be  no  person  against  whom  they  could  commence  their 
actions,  nor  any  one  to  take  care  of  the  deceased's  estate 
or  effects  {a).  The  exercise  of  jui'isdiction  in  this  case  is 
stronger  than  in  the  case  of  an  administration  durante 
minore  cetate  or  pendente  lite,  because  the  absent  executor 
[or  person  entitled  to  administration]  might  prove  the 
will  [or  take  a  grant  of  letters],  and  sue  by  attorney  (6) 
The  grant  during  absence  is  out  of  the  statutes  of  Edw.  III. 
and  Hen.  VIII.  (c). 

In  addition  to  this  inherent  power,  the  Courts  are  now 
armed  with  statutory  authority.  It  is  enacted  by  a  statute 
of  Geo.  III.  (d),  that  at  the  expiration  (i.  e.,  at  or  after 


(a)  Bac.  Abr.  Exor.  (G),  and  the 
cases  there  cited  ;  aud  sec  Eoll.  Abr. 
907. 

{b)  TFalker  v.  Woollaslon,  2  P. 
Wms.  589. 


(c)  Und.  For  the  statutes,  see 
Appendix,  p.  274. 

{</)  38  Geo.  3,  c.  87,  ss.  1,  2,  3^ 
Appendix,  p.  2S4. 
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the  expiration  (e)  )  of  twelve  calendar  months  from  the 
death  of  any  testator,  if  the  executor  to  whom  probate 
shall  have  been  granted  is  then  residing  out  of  the  juris- 
diction of  the  Courts  (/),  the  Probate  Court  may,  upon 
such  application,  as  in  the  statute  mentioned,  of  any 
creditor,  next  of  kin,  or  legatee,  grant  an  administration 
limited  for  the  purpose  to  become  and  be  a  party  to  a  bill 
or  bills  to  be  exhibited  against  the  administrator  in  any 
Court  of  Equity,  and  to  carry  the  decrees  of  any  such 
Court  into  effect  (g).  By  the  Court  of  Probate  Act, 
1857  {h),  it  is  declared  that  the  provisions  of  the  Act  of 
Geo.  III.  shall  apply  to  all  cases  where  administration  has 
been  granted  and  the  administrator  is  out  of  the  jurisdic- 
tion (^)  ;  and  by  the  Court  of  Probate  Act,  1858  (k),  the 
provisions  of  the  Act  of  Geo,  III.  and  of  the  Court  of 
Probate  Act,  1857,  are  extended  to  all  executors  and  ad- 
ministrators residing  out  of  the  jurisdiction,  whether  it  be 
or  be  not  intended  to  institute  Chancery  proceedings,  and 
it  is  declared  lawful  to  make  the  necessary  alterations  in 
the  language  of  the  grant  prescribed  by  the  first-mentioned 
statute. 

The  Act  of  Geo.  III.,  being  a  remedial  one,  to  enable  statute 
persons  to  enforce  their  legal  claims,  ought  to  be  construed  JfiJeraiiy! 

(c)  Rmhly,  in  the  <jouds  of,  L.  \l.  {h)  20  &  21    Vict.   c.   77,  s.  74, 

2  P.  &  D.  330.  Appendix,  p.  301. 

(/).  Though  the  title  of  the  sta-  (i)  This  ami  the  ne.xt  mentioned 

tute  is    "An  Act,   &c.,  where  the  amendment  were  rendered  necessary 

executor,  &c.,  is  out  of  the  realm''  in  part  by  the  decision  in  Jlay  v. 

the  enactment  is  equally  applicable  Willoiujkby,  2  Rob.  184,  and  by  the 

where  the  executor,  though  not  out  imperfections  of  the  Act  of  Geo.  3, 

of  the  realm,  is  out  of  the  juris-  concerning  which  Chambro,  J. ,  said 

diction,   and  out  of  reach    of   the  that  many  of  its  provisions  had  been 

process,    of    the     English     Courts  framed  with   a  very  short-sighted 

{Jbuet,  in  the  goods  of,  2  Add.  ,504).  view  of  legal  consequences,  of  which 

(g)  For  the  form  of  decree  in  an  he  could  point  out  many  instances 

action  for  administration,  where  an  ( Taij)iton  v.  Hannay,  3  B.  &  P.  33). 

administrator  had  been  appointed  {k)  21  &  22  Vict.   c.   95,  s.  18, 

under  this  Act,  see  Colhis  v.  Ilcsse,  Appendix,  p.  305. 
12  W.  R.  565. 


durante 
ahsentid. 
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liberally  (l)  ;  so  the  Court  will  make  a  grant  under  it  to  the 
j)ersonal  [representative  of  a  legatee,  though  the  legatee 
only  is  mentioned  in  the  statute  (m). 
Determination       The  authority  of  an  administrator  appointed  under  the 
administrator    ■''^me   Statute  does   not  become  actually  void  upon    the 
death  of  the   executor   [or  administrator],  but  only  void- 
able (w).     To  prevent  the  occurrence  of  diflficulties  on  this 
point,  it  was  directed  that  grants  durante  ahsentid  should 
be  further   limited  until  the  executor,  or  party  entitled 
to  administration,    should  duly  apply  for   and    obtain    a 
grant  (o). 
Limited  grant       Where  an  executor  and  trustee,  who  as  such  was  the 

to  a  trustee,  „  .  ,       ,  11,1, 

payee  01  a  promissory  note,  became    bankrupt  and  went 

abroad,  and  a  new  trustee  had  been  appointed    in   his 

place,  the   Court    granted    administration  with    the    will 

annexed  to  the  new  trustee,  limited  to  the  interest  of  the 

cestui  que  trust  in  the  money  due  on  the  note  (p). 

Accountability       The  administrator  durante  ahsentid  is  accountable  to 

ministaVor.      the  executor  [or  administrator]  {q). 

This  "rant  ^^  '^^'i^l  ^®  noticed  that  the  foregoing  applies  to  cases  of 

only  made  in    absence  after  probate  or  a  grant  of  letters.     Those  cases 

case  of  absence  •"•  _ 

after  probate  in  which  the  difficulty  is  caused  by  absence  before  probate 
or  letters  are  met  by  the  78rd  section  of  the  Court  of 
Probate  Act,  1857  (r). 

B.  Administration  Durante  Dementia. 
When  this  Administration  cum  testamento  annexo  may  be  granted 

grant  is 
made. 

(l)  Per  Lord'PeTiza.-nce,  Ruddy,  in  C.J.  ;     but    see  jier   Lord   Eldon, 

the  goods  of,  L.  R.  2  P.  &  D.  331.  Faith  v.  Dunbar,  G.  Coop.  200. 

So  thought  before  him  Rooke  and  (0)  Cassidy,    in  the  goods   of,    4 

Chambre,  JJ.  {Taynton  v.  Hanna.y,  Hagg.  Eccl.  360. 

3  B.  &  P.  32,  33).  {p)  Eamijson,  in  the  goods  of,  35 

(m)  Collier,  in  the  goods  of,  2  Sw.  L.  J.  P.  &  M.  1. 

&  Tr.  444.  (-7)  Slaughter  v.  May,  1  Salk.  42. 

{n)  Taynton  v.  Hanvay,  3  B.  &  (;•)  Ante,  p.  52.     See  Appendix, 

P.  26,   disscntientc  Lord  Alvanley,  p.  300. 
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during  the  lunacy  of  a  sole  executor  (s)  or  administra- 
tor {t).  Where  a  sole  executor  or  admiuistrator  becomes 
lunatic,  it  is  the  ordinary  practice  of  the  Court  to  make 
a  limited  grant  to  his  committee  for  his  use  and  benefit 
during  his  lunacy  {u). 

Where  one  of  two  executors  became  lunatic,  the  pro-  Where  one  of 
bate  was  revoked,  and  a  fresh  one  granted  to  the  sane  ^ors  or  ^^^*^'^' 
executor  alone,  power  bemg  reserved  for  making  a  like  administrators 

1,1,,  is  lunatic, 

grant   to  the  other  when   he    should   become  of   sound  probate  or 

•     J    /    \        WTL.  r  1       J      •    •  J.      i  1  administration 

mind  [x).     Where  one  oi  several  administrators  became  ^g  revoked, 

so  afflicted,  the  Court,  with  the  consent  of  his  committee,  ^^"^^  ^  ^^^^^ 

grant  made. 

recalled  the  letters  of  administration  which  had  been 
granted  to  all  the  administrators,  and  made  a  grant  de 
novo  to  those  of  them  who  were  sane  (y). 

A  grant  may  be  doubly  limited — darante  dementia  Grant  may  be 
and  durante  minore  cetate  {z).  'i'^^^'^'^'  i^"^^*^^- 

(s)  Milnes,  m  tJic  goods  of,  Z  Ad  Curt.  297. 
55  ;  ExjMrte  Evelyn,  2  M.  &  K.  4  ;  (y)  Fhillips,    in   the  goods  of,    2 

Hills  V.  Mills,  1  Salk.  36.  Add.  335  ;  Newton,  in  the  goods  of, 

{t)  Binckcs,    in  the  goods  of,    1  3   Curt.    428.       See  further,  post, 

Curt.  286.  rp- 102,  103. 

(m)  Per  Dr.  Addanis,  2  Add.  336.  {-)  See  Binfield,  in  the  goods  of, 

(x)  Marslmll,  in  the  goods  of,  1  ante,  p.  63. 
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CHAPTER    XIII. 


Instances  of 
such  grants. 


LIMITED     GEANTS     OF    ADMINISTRATION    {continued). — 
ADMINISTRATION    AB  LITEM. 

A.  Grants  under  the  Inherent  Jurisdiction  of  the  Court. 

Grants  have  been  made  by  Courts  of  Probate  limited  to 
filing  a  bill  in  equity  (a),  and  reviving,  substantiating,  and 
carrying  on  Chancery  proceedings  (6). 

Such  grants,  it  has  been  said,  will  be  made  on  a  mere 

Qy.,  whether  .  . 

made  without   averment  of  interest,  without  the  Court  in  any  way  con- 
merite!'^  °         sidcring  the  merits  of  the  case  (c).     However,  where  a 
testatrix  had  a  power  of  appointment,  and  a  general  pro- 
bate of  a  will  of  1829  had  been  granted,  the  Delegates  held 
that  the  Court  could  not  also  grant  administration  with  a 
will  of  1815  annexed,  limited  to  become  a  party  to  pro- 
ceedings in  equity,  touching  the  execution  of  the  power 
by  such  wills,  but  must  itself  decide  whether  the  will  of 
1815  was  revoked  by  the  one  of  1829,  and  thereupon  grant 
a  probate  of  the  true  will  (r?). 
Disabilities  of        Money  will  not  be  paid  out  of  Court  to  an  administrator 
an  adiiiinistra-  q,<-^  litem  (e)  \  and  oucGi'e  whether  he  is  authorised  to  colle€t 

tor  ad  litem. 


the  assets  (/). 

(a)  Woollcy  v.  Green,  3  Phillim. 
314. 

{V)  Dodgson,  in  the  goods  of,  1 
Sw.  &  Tr.  259  ;  Day  v.  Thompson, 
3  Sw.  &  Tr.  169  ;  Cawthorn  v. 
Chalie,  2  S.  &  S.  127. 


Tr.  425. 

{d)  Hughes  v.  Turner,  4  Hagg. 
Eccl.  30  ;  Brenchlcy  v.  Lynn,  2 
Eob.  441. 

(«)  WilUams  V.  AlJcn  (No.  2), 
32  Beav.  6.^)0. 


(c)  Maclean  v.  Dawson,  1  Sw.  &  (/)  EUicc  v.  Goodaon,  2  Coll.  10. 
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Where  those  claiming  under  deceased  were  in  posses-  Cases  in  which 
sion  of  his  assets,  and  an  administrator  ad  litem  had  been  administrator 
appointed,  they  being  first  cited,  it  was  held  that  such  sufficiently 

1  A  'JO  >  represents  the 

administrator  sufficiently  represented  the  estate  of  the  estate, 
deceased  in  an  action  to  charge  it  with  loss  arising  from 
a  breach  of  trust  {g).  Such  an  administration  is  sufficient 
to  represent  the  testator's  estate  in  a  suit  seeking  to 
establish  a  specific  lien  on  his  shares  in  a  company,  which 
had  been  possessed  by  the  defendants  (his  Scotch  exe- 
cutors and  residuary  legatees),  who  had  received  assets 
more  than  sufficient  to  answer  all  claims  on  the  estate  (li). 
A  devised  his  real  and  personal  estate,  charged  with  the 
payment  of  his  debts,  to  B,  whom  he  appointed  his  ex- 
ecutor, and  B  devised  them  to  C,  whom  he  appointed  his 
executor,  upon  trust  for  the  payment  of  his  own  and  A's 
debts.  After  the  death  of  A  and  B,  a  bill  was  filed  on 
behalf  of  the  creditors  of  A  against  C  and  D,  charging 
that  by  collusion  between  C  and  D  the  latter  had  frau- 
dulently obtained  large  sums  of  money  arising  from  the 
real  and  personal  estate  of  A,  and  praying  that  the  trans- 
actions between  C  and  D  might  be  set  aside,  and  for  the 
due  administration  of  A's  estate.  There  were  also  some 
charges  of  misapiDlication  of  A's  assets  by  B,  and  the  bill 
prayed  that  B's  estate  might  be  charged  with  the  losses 
occasioned  thereby.  To  this  bill  (C  having  refused  pro- 
bate of  D\s  will)  a  person  was  made  a  defendant,  who  had 
obtained  administration  ad  litem;  and  it  was  held  that 
B's  estate  was  sufficiently  represented  (i).  In  a  suit  to 
administer  the  trusts  of  a  settlement,  and  to  make  the 
trustee  liable  for  the  loss  of  part  of  the  fund,  the  trustee 
alleged  that  a  deceased  tenant  for  life  had  received  the 
lost  moneys.     The  plaintiff  made  the  administrator  ad 

(g)    Woodhousc  v.   IVoodlwusc,  L.       27  Bcav.  309. 
R.  8  E(i.  514;  CO  Ellkc  v.  Goodson,  2  Coll.  4. 

(h)  Maclean  v.  Bauson  (No.  2), 
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He  does  not 
sufficiently 
represent  an 
estate  to  be 
administered. 


litem  of  the  deceased  a  party ;  and  it  was  held  that,  if  a 
representative  of  the  tenant  for  life  was  a  necessary  party, 
the  estate  was  sufficiently  represented  by  the  administra- 
tor ad  litem  {k). 

Where  a  limited  administration  is  granted  by  the  proper 
Court,  said  Wigram,  V.-C,  and  the  limited  administrator 
is  made  a  party  to  a  cause,  the  estate  of  the  deceased  is 
perfectly  represented  for  all  purposes  to  the  extent  of  the 
authority  conferred  by  the  letters  of  administration.  If 
the  administration  granted  be  more  limited  than  the  pur- 
poses of  the  suit  require,  and  it  is  in  the  power  of  the 
plaintiff  to  obtain  a  general  or  more  extensive  represen- 
tation, the  Court  may  require  him  to  do  the  utmost  he 
can  to  make  the  suit  perfect  by  obtaining  a  representation 
commensurate  with  the  object  of  the  suit,  or  as  nearly  so 
as  the  practice  of  the  Court  will  enable  him  ;  but,  if  the 
plaintiff  has  obtained  an  administration  as  extensive  as 
the  practice  of  the  Court  will  give  him,  I  cannot,  without 
the  clearest  authority,  admit  that  the  suit  is  not  properly 
constituted  (l).  So  Lord  Cottenham  decided  that  the 
o-rant  of  letters  of  administration  ad  litem  makes  the 
grantee  complete  representative  of  the  estate  to  the  ex- 
tent of  the  authority  which  the  letters  purport  to  confer, 
and  a  decree  obtained  against  such  grantee  is  therefore 
binding  upon  any  one  who  may  afterwards  take  out  general 
administration  to  the  estate  (on). 

But  a  limited  administrator  thus  appointed  does  not, 
any  more  than  a  representative  appointed  under  the 
Chancery  Procedure  Act  (n),  sufficiently  represent  a  de- 
ceased's estate  which  the  Court  is  asked  to  administer  (o). 


(k)  Williams  v.  Allen,  4  De  G. 
F.  &  J.  71. 

(Z)  Faulkner  v.  Daniel,  3  Hare, 
208.  And  see  Devaynes  v.  EoUn- 
son,  24  Beav.  98. 

(ot)  Davis  V.  Chanter,  2  Th.  545, 


apparently  (p.  552)  over-ruling 
Croft  V.  Watcrton,  13  Sim.  653. 

(n)  Post,  p.  79. 

(o)  SeeDoivdeswell  v.  Doicdcswell, 
L.  R.  9  C.  D.  294;  Clough  v. 
Dixon,  10  Sim.  564. 
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The  fact  of  the  Probate  Division  appointing  a  man  admin- 
istrator for  the  purpose  of  taking,  or  being  a  party  to, 
proceedings  in  the  Chancery  Division,  does  not  estop  the 
latter  division  from  saying  the  appointment  is  insufficient 
for  the  purpose  {p). 

B.  Grants  'made  under  the  Chancery  Procedure 
Act,  1852. 

By  the  44th  section  of  the  Chancery  Procedure  Act,  Section  44  of 
1852  (q),  the  Court  has  power,  if  it  shall  appear  that  any 
deceased  person  who  was  interested  in  the  matters  in 
question  has  no  legal  personal  representative,  to  appoint 
a  representative  of  his  estate  for  the  purpose  of  the 
proceedings,  or  to  proceed  without  any  representative ; 
and  all  orders  of  the  Court  sliall  bind  the  estate  of  the 
deceased. 

But  a  representative  so  appointed  does  not,  in  an  action  An  adminis- 
for   administration,   sufficiently   represent  the  deceased's  po'inted  under 
estate  (r),  for  the  section  does  not  apply  where  the  estate,  t^^e  section  does 

^  '  J.  1   ^  •     >  not  suflBciently 

to  which  it  is  desired  to  appoint  a  representative,  is  the  represent  an 
1  1     •    ■  IT         1        /^  /  \       -fTTi  •      •    estate  to  be 

estate  to  be  administered  by  the  Court  (s).  VV  here  it  is  administered, 
necessary  that  a  certain  individual,  if  living,  should  be  a 
party,  and  the  individual  is  dead,  you  have  to  bind  his 
estate :  if  it  is  not  to  administer,  but  to  bind,  an  adminis- 
tration axl  litem  is  sufficient ;  but,  to  administer,  you  must 
have  a  full  personal  representative  constituted.     So  said 

(j))  Doicdcswcll   V.    DoiL'dcsicclJ ,  altliougli  it  is  not  incorporated  by 

L.  R.  9  C.  D.  294,  esp.  per  Cotton,  express  provision  in  the  new  Judi- 

L.J.,  p.  305.  cature  Rules,  yet  it  is  saved  by  tlic 

{q)  15  k  16  Vict.,   c.  86,  Appeu-  note  at  the  commencement  of  the 

dix,    p.  298.     The  section,    which  Rules  0;c/- Jessel,  M.R.,  C/-oss%  v. 

applies  not  only  to  actions,  but  also  City    of  Glasgow    Life    Assurance 

toi)etitions  {Ex parte  Cramer,  9  Ha.  Comiyany,  L.  R.  4  C.  D.  427). 

App.    47;  Hewilson  v.    Todhimtcr,  (r)  Groves  v.  Lane,  16  Jur.  1061. 

22    L.    J.    Ch.    76  ;   ifc   Banking's  (s)  Silver  v.   Skin,   1   Dr.    295  ; 

SeUlemcnt  Trusts,  L.  R.  6  Efj.  601),  Maclean  v.   Dawson,  1  Sw,    &  Tr 

and  special  cases  {Sv)allow  v.  Binns,  425. 
17  Jur.  295),  is   still  in  force,  fur, 
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nor  the  estate 
of  a  settlor  on 
whose  settle- 
ment the 
litigation  has 
arisen. 

Section  only 
applies  to  cases 
of  difficulty  in 
obtaining  ad- 
ministration, 
and  where  the 
entire  adverse 
interest  is  not 
unrepresented. 


Kindersley,  V.-C.  {t),  who  on  another  occasion  declared 
that,  until  it  was  decided  by  a  higher  Court  to  be  proper, 
he  would  never  make  a  decree  to  distribute  an  estate 
without  a  proper  representative  (u)  :  the  Court  of  Appeal 
has  since  decided  that  such  a  course  would  be  improper  (x). 
Nor  is  the  section  applicable  to  an  action  which,  though 
not  in  terms  asking  administration,  prays  relief  which,  if 
granted,  would  involve  or  lead  up  to  it  (y),  nor  to  a  case 
where  the  person  sought  to  be  represented  is  the  settlor 
of  a  deed  disputed  in  the  action,  and  upon  which  the  liti- 
gation has  arisen  (z).  And,  generally,  the.  section  is  only 
intended  to  apply  to  cases  where  there  is  a  difficulty  in 
obtaining  representation,  owing  to  insolvency  or  some 
other  cause  (a).  Nor,  where  the  entire  adverse  interest 
is  unrepresented  by  any  party  to  the  suit,  will  the  Court 
appoint  a  person  to  represent  that  interest  under  the 
section  (6). 


{t)  Groves  v.  Laiie,  uhi  supra. 

{ii)  James  v.  Aston,  2  Jur.  N.  S. 
224.  But,  semhle,  the  strictness  of 
the  rule  may  be  relaxed  by  the  con- 
sent of  parties  ;  see  Jones  v.  Foulhes, 
10  W.  R.  55. 

{x)  DowdcstveU  v.  Dowdesicell, 
cited  infra. 

(y)  Maclean  v.  Dairson  (No.  1), 
27  Beav.  21,  23  ;  Dowdeswell  v. 
DowdcstveU,  L.  R.  9  C.  D.  294, 
304.  There  is  nothing  in  the  Ju- 
dicature Act  which  enables  the 
Court  in  this  respect  to  depart  from 
the  ordinary  course.  It  is  still  ne- 
cessary, as  it  was  before,  that  in  a 
suit  involving  administration  there 
should  be,  not  a  limited  adminis- 
trator, but  a  general  administra- 
tor, in  order  to  enable  the  Court 
to  make  a  decree  in  the  suit 
(per  Cotton,  L.J.,  Dowdcswell  v. 
I)o%vdesivell,  306).  But,  if  an  exe- 
cutor or  administrator  has  so  dealt 


with  a  fund  that  by  reason  of  such 
dealing  it  has  ceased  to  bear  the 
character  of  a  legacy  or  share  of 
residue,  and  has  assumed  the  cha- 
racter of  a  trust  fund,  in  a  sense 
different  from  that  in  which  the 
executor  or  administrator  held  it, 
if  it  has  been  taken  out  of  the  estate 
of  the  testator,  and  approjjriated 
to,  or  made  the  property  of,  the 
cesttii  que  trust,  it  may  not  be  ne- 
cessary that  the  cesttd  que  trust 
should  bring  before  the  Court  the 
personal  representative  of  the  tes- 
tator in  a  suit  to  recover  that  part 
of  the  estate  {jxr  Wigram,  V.-C, 
Bond  V.  Graliam,  1  Ha.  484). 

(s)  Vacy\.  Vacy,  1  L.  T.,  N.  S., 
267. 

{a)  Per  Wood,  V.-C,  Long  v. 
Storie,  Kay,  Ai^p.  12. 

(&)  Gihsoti  V.  Wells,  21  Beav. 
620.  It  may  here  be  mentioned 
that  the  Attorney-General  does  not, 
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The   Court   has   appointed   representatives   under   the  Cases  in  which 
section   in  the  following  cases.     On   a   petition,  by  the  tive^hasTeen 
heir-at-law  of  one  who  was  entitled  upon  the  death  of  a  ^^ppo'i^tf^^ 

■•■  under  the  sec- 

tenant  for  life  to  lands  which  had  been  taken  under  com-  tlon. 

pulsory  powers,  for  payment  out  of  Court  of  the  purchase- 
money,  the  executors  named  in  the  will  of  the  deceased 
party,  but  who  had  not  proved  the  will,  were  appointed 
to  represent  his  estate  (c) ;  and,  where  deceased  left  a 
will,  which  could  not  be  proved  by  reason  of  litigation 
(not  affecting  the  appointment  of  executor)  in  the  Eccle- 
siastical Court,  the  person  named  executor  was  similarly 
appointed  {d).  A  surviving  husband,  having  mortgaged 
the  reversionary  share  of  his  deceased  wife,  died.  Upon 
the  death  of  the  tenant  for  life,  the  mortgagee  petitioned 
the  Court.  In  the  proceedings  on  the  petition  a  person 
was  appointed  to  represent  the  estates  of  husband  and 
wife  (e).  B  was  by  H,  who  died  in  Calcutta,  appointed 
his  executor,  and  he  there  proved  the  will,  but  refused  to 
take  out  administration  to  the  testator  in  England  :  the 
Court  ordered  that  B  should  be  appointed  to  represent 
the  estate  of  H  (/).  Where  a  person,  who  or  whose 
representative  was,  in  respect  of  a  possible  interest,  a 
necessary  party  to  a  suit,  had  disappeared  many  years 
ago  in  Australia,  the  Court  presumed  his  death  (under 
the  circumstances  of  the  case),  and  appointed  an  ad- 
ministrator ad  litem  under  the  section  {g).  An  admi- 
nistrator was  appointed  in  a  foreclosure  suit,  to  represent 

as  a  party  to  the  cause,  suiTunently  Trusts,  L.  R.  G  Eij.  GOl. 

represent  the  estate  of  an  illegiti-  (/)  Sutherland  v.  Dc  Vircnnc,  2 

mate   person    who    died   intestate  Jur.  N.  S.  301  ;  Bliss  v.  Putnam,  29 

{Dell  V.  Alexander,  6  Ha.  543).  Bear.  20.     In  a  similar  case,  where 

(c)  Ex  parte  Cramer,  9  Ha.  App.  B  appeared  by  counsel,  such  counsel 

47.  "  was  there   and  then  appointed  re- 

((?)  Hcle  V.  Lord  Bcxlrjj,  15  Beav.  presentative  of  the  estate  {Ileicitson 

340.      But  see  Lowland  v.    Evans  v.  Todhuntcr,  22  L.  J.  Ch.  76). 

(No.  2),  33  Beav.  202'.  {g)  Mortimer  v.  Mortimer,  11  "W. 

(e)    Eg     Banking's      Settlement  K.  740. 
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the  estate  of  a  deceased  defendant,  to  whom  a  right  of 
redemption  had  been  given  {It). 

Where  a  partner  died  pending  the  taking  of  the  part- 
nership account  nnder  a  decree,  and  his  will  was  in  litiga- 
tion, the  Court  refused  to  appoint  a  representative  to  his 
estate  (i). 

A  representative  may  be  well  appointed  of  an  estate 
which  it  is  sought  to  charge  {k),  one  who  is  liable  or 
accountable  being  "  interested  "  within  the  meaning  of  the 
section  (/).  Thus,  where  a  defendant,  against  whom  and 
others  relief  was  prayed  in  respect  of  an  alleged  breach  of 
trust,  died  abroad,  and  the  evidence  showed  that  he  was 
believed  to  have  made  a  will  appointing  an  executor,  but 
that  his  solicitors  on  the  record  had  not  been  instructed 
since  his  death,  the  Court  made  an  order  appointing  the 
plaintiff's  nominee  to  represent  the  deceased  ad  litem, 
unless  within  fourteen  days  after  notice  the  solicitors  and 
executor  or  one  of  them  should  appear  and  elect  to  repre- 
sent the  estate,  in  which  case  both  or  either,  as  the  case 
might  be,  would  be  appointed  (m).  So  a  representative 
has  been  appointed  of  an  estate  of  one  of  four  co-con- 
tractors, who  had  agreed  to  take  a  lease,  and  against  whom 
specific  performance  was  sought  {n). 

On  the  death  of  a  sole  plaintiff,  tlie  Court  will  in  a 
proper  case  appoint  a  representative  under  the  section, 
for  the  purpose  of  reviving  and  carrying  on  the  action  (o). 
And,  where  a  sole  j^laintiff  died  insolvent  and  intestate, 
the  Court,  upon  the  application  of  the  sole  defendant, 
made  an  order  appointing  a  person  to  represent  the  estate 

(7i)  Lo7ig  V.    Stork,    Kay,  Api).  &  Sm.  23. 

12.  (wi)  Joint  Stock  Bisrount   Com- 

(i)  Roidaml  v.  Evans  (No.  2),  33  imny  v.  Brown,  L.  R.  8  Eq.  37G. 

Ceav.  202.  [n)   Tarratt  V.  Lloyd,  2  Jur.  N. 

(A-)  Goddard  v.  Ilaslam,  3AV.  R.  S.  371. 

357.  (())  llohinson  v.   Kcmllc,  W.    N. 

{I)  Ashmnll  v.  JFood,  1  Jur.  N.  (18G7),  305. 
S.  UZO  ;  Darks  V.  Honlcott,   1  Dr, 
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of  the  deceased  plaintiff,  so  that  the  defendant  might  have 
somebody  against  whom  to  move  to  dismiss  the  action  for 
want  of  prosecution  (p). 

The  person  wlio  would  be  appointed  administrator  ad  Who  is  the 
litem  (by  the  Probate  Division)  is  the  most  proper  person  to°be '^  "^^^^^^ 
to  be  appointed  under  the  Chancery  Procedure  Act  {q),  ^pp^"^*-*^^- 
and  notice  of  the  application  should  be  given  to  him  [t). 
Where  the  executors  of  the  deceased  refused  to  prove,  but 
did  not  renounce,  the  Court  appointed  them  to  be  the 
representatives  (s). 

Where,  on  a  question  that  arose  in  the  winding-up  of  Qy-,  whether 

1        ,  •  1  T      J  •  T        1  1     "^    ^    •    T  ^'^  appoint- 

a  company,  a  hostile  application  was  made  that  the  oflficial  ment  will  be 
liquidator  might  be  appointed  under  the  section,  Lord  personaTre-° 
Eomilly,  M.R.,  said  the  Court  made  such  an  appointment  sponsibiiity  is 

.  -11  entailed, 

where  the  duties  were  nominal,  but  never,  so  far  as  he  was 
aware,  where  there  was  personal  responsibility  attached  to 
the  position  [t] ;  but  the  dictum  is,  it  is  submitted,  inac- 
curate (('.). 

A  person  cannot,  it  has  been  said,  be  appointed  a  re-  ^'^'^  wheth«r 

one  will  be 

presentative  under  the  section  against  his  will  (,r) ;  but  appointed 
certainly  the  appointment  seems  to  have  been  made  i/^wm."^ 
invUum  (?/). 

The  Court,  on  appointing  a  representative,  can  dispense  Formality  of 

.,,«  T  PI-  f,     I     .    .  .  letters  of  ad- 

with  the  lormality  of  taking  out  letters  of  administration  ;  ministration 

but,  semhle,  administration  duty  is  payable  (z).  pclscdv/hh, 

Money  will  not  be  paid  out  of  Court  to  such  a  repre-  ^"*'  f  »*'''» 

:  .  duty  IS  pay- 

sentative,  but  carried  over  to  a  separate  account  (a).  able. 

Disability  of 

(p)   TFing7-ovc   v.    Thompson,   L.  uhi  supra.  an  adininis- 

R.  11  C.  D.  419.  {x)  Prince  of  Wales,  d:c.,  Asso-  trixtor  ad  litem, 

(q)  Dean  and  Chapter  of  Ely  v.  ciation  v.   Palmer,  25  Beav.   605  ; 

Gayford,  16  Beav.  561.  Hill  y.  L'onner,  26  Beav.  372. 
{r)  Davics  v.  Boukolt,   1   Dr.  k  (y)  gee  Ashmall  v.    TFood,    uhi 

Sni.  23  ;  JFhitcavcs  v.  Melville,  5  W.  supra. 

1^-  ^''^-  (z)    Pe      Pankiiufs     Settlement 

(.s)  Ashmall  v.  Wood,   1  Jur.  N.  Trusts,  L.  R.  6  Eq.  601. 

S-  1130.  (rt)  Puixdins  V.  M'Mahon,   1  Dr. 

{t)  Fufe'sCa.,17^y.Tx.  870.  225;   Byam  y.    Sutton,   19    Beav. 

{u)  See,  e.g.,  Ashmall  v.  JFood^  g4G. 
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Proceeding  in       The  cases  in  which  the  Court  adopts  the  other  aher- 

absence  of  .  -^        i    i         i  •         t 

representative,  native  otiered  by  the  section  discussed  above,  and  allows 
the  proceedings  to  go  on  without  making  any  appoint- 
ment of  a  representative,  belong  rather  to  the  subject  of 
Chancery  practice,  and  consequently  are  not  detailed  here. 
But  it  may  be  stated  generally  that,  where  there  are  other 
persons  parties  in  the  same  interest  as  the  deceased  party, 
it  is  conceived  that  the  Court  will  generally  permit  the 
suit  to  proceed  without  any  representative  of  the  estate 
of  such  j)arty  ;  so  also,  where  the  deceased  person  was  an 
accounting  party  and  without  any  beneficial  interest,  and 
died  insolvent  {h). 

{b)  Daniel's  Ch.  Vi:,  y.  ISl. 


ADMINISTRATION   AB   COLLIGESDA.  85 


CHAPTER    XIY. 

LIMITED   GRANTS   OF   ADMINISTRATION   (continued). — 
MISCELLANEOUS   GRANTS. 

The    [Court],    in   default    of  persous    entitled    to    the  Letters  r/(Z 
administration,  may   grant   letters   ad   coUigenda  (bona  ^^q^^^"'^^^ '^ 
defwncti),  and  thereby  take  the  goods  of  the  deceased  grantee  of 

such  letters. 

into  its  own  hands,  and  thus  assume  the  office  of  an 
executor  or  administrator  in  respect  to  the  collecting  of 
them  (a),  and  doing  acts  incident  to  such  collection. 
Thus  the  grant  has  been  limited  to  the  collection  of  all 
the  personalty,  giving  discharges  for  debts  paid,  and 
preserviug  and  safe-keeping  the  property,  to  abide  the 
directions  of  the  Court  (6).  In  one  case  a  power  was 
superadded  to  accept  a  renewal  of  a  lease  (c) ;  and  in 
another  the  Court,  availing  itself  of  the  provisions  of  the 
73rd  sect,  of  the  Court  of  Probate  Act  (d),  added  a 
direction  to  invest  the  assets  collected  (e). 

Until  very  recently,  the  Court  did  not  consider  itself 
warranted  in  giving  such  an  administrator  power  to  dis- 
pose of  the  deceased's  premises,  and  the  goodwill  of  his 
business  (/)  ;  but  now  Sir  James  Hanncn   has  made   a 

(«)  Toller,  107.  Sw.  k  Tr.  20.   The  Court  suggested 

{b)  lladnall,    in   the  ijouds  of,  2  that  iu  future  cases  of  the  kind  tlic 

Add.  233.  (Queen's  Proctor  should  interpose  for 

{e)  Clarkinglon,  in  the  rjoods  of,  the  protection  of  the  in-opert}',  till 

2  Sw.  &  Tr.  380.  the  parties  entitled  should  come  for- 

{d)  20  &  21  Vict.  c.  77,  Appen-  ward  [ibid.). 

dix,  p.  300.  (/)  Per  ;8ir  C.  Cresswcll,   Clar- 

(c)   IVyckhoff,   in  (he  goods  of,  3 
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precedent,  and  bestowed  such  a  power,  where  it  was  for 
the  benefit  of  all  j)arties  [g). 
He  ought  to  After  payment  of  necessary  outgoings,  the  administrator 

pay  balance 

into  Court.  sliould  pay  the  balance  into  the  Registry  (Ji). 
Grants  in  re-  Administration  has  been  limited  till  a  lost  will  should 
wills  °  °^  t>e  found  (i),  or  (a  novel  grant)  till  a  party's  last  will  or  an 
authentic  copy  thereof  should  be  transmitted  from  India 
to  this  country,  the  testator  having  stated  a  few  days 
before  his  death  that  he  had  left  a  will  there  (Ji).  The 
deceased,  said  Sir  J.  Nicholl  in  the  latter  case,  cannot 
be  sworn  to  have  died  intestate,  having,  according  to  his 
own  declaration,  left  a  will  in  India.  An  administration 
pendente  lite  is  out  of  the  question,  as  no  suit  in  this 
Court  relative  to  the  deceased's  affairs  is  or  ever  may  be 
depending.  Nor  can  there  be  an  administration  as  during 
the  absence  out  of  the  kingdom  or  the  minority  of  an 
executor,  or  the  like,  for  non  constat  Avho  the  executor  is, 
or  even  whether  there  be  an  executor.  At  the  same  time 
an  interval  of  considerable  time  must  elapse  before  the 
deceased's  will  can  be  forwarded  from  India,  in  which 
interval  it  may  be  very  material  that  some  person  should 
be  authorised  as  well  to  receive  and  invest  the  interest 
due  and  accruing  uj)on  the  deceased's  stock,  &c.,  as  to  act 
generally  for  the  protection  and  management  of  his  pro- 
perty in  other  particulars.  Under  these  circumstances, 
considering  the  reasonableness  of  the  application,  and  that 
all  parties  apparently  interested  are  consenting,  I  think  I 
am  bound  to  comply  with  this  prayer  (/). 


kington,  in  the  goods  of,  2  Sw.  &  Tr.  1   V.  k  D.    727  ;   see  the  form   of 

382.      See  2^ost,   p.  260,  as  to  the  order  in  Schwcixlffcger,  in  the  goods 

position   of    an    administrator    ad  of,  uhi  supra. 

coUigenda,  who  sells  without  autho-  (i)   Cami^hell,   in  the  goods  of,  2 

rity.  Hagg.  Eccl.  555. 

\g)  Sehxvcrdlfcger,  in  the  goods  of,  (/,•)  Metcalfe,  in  the  goods  of,   1 

L.  K.  1  P.  Div.  424.  Add.  343. 

(/(.)  Stewart,  in  the  goods  of,  L.  E.  {I)  Ibid.  344. 
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There   have  also  been  grants  limited  to  a  legacy  (m),  legacies,  an.i 

.,„  ,       r         ^  /    \     ±     contemplate  I 

to  a  lund  appropriated  tor  payment  oi  a  legacy  {n),  to  legai  pioceed- 
recovering  and  investing  certain  sums  (o),  and  to  bringing  ^^^^' 
an  action  under  Lord  Campbell's  Act  (p). 

The    Court  will  grant   letters  of  administration   to   a  Administra- 
cestui  que  trust  limited  to  the  trust  fund,  when  the  trustee  ^y^;^^^  fund 
in  whose  name  the  fund  stands  is  dead  and  without  a  e^'^'^^^f'^i  ^'^ 

cestui  que 

personal  representative,  his  next  of  kin  being  first  cited,  trust. 
Where   several  persons  are  interested  in  the  fund,  the 
grant  will  be  limited  to  the  interest  of  the  cestui  que 
trust  making  the  application,  unless  the  others  consent  to 
the  grant  extending  to  their  respective  interests  (q). 

(m)  Sicadman,  in  the  goods  of,  2  Eccl.  93. 
Hagg.  Eccl.  59.  (i-?)   Williams,    in  the  r/oods  of, 

{n)  Bioti,  in  the  (joods  of,  3  Curt.  cited  31  L.  J.  P.  &  M.  40.     The 

739.  statute  (9  &  10  Vict.  c.  93),  will  be 

(o)   Stanley  v.  Bci-nes,  1  Hagg.  found  in  Appendix,  p.  291. 
Eccl.    221  ;    compare    The    Elector  {q)  Pcgcj  y.  Chamberlain-,  1  Sw.  & 

of  IIcssc,  in  the  r/oods  of,   1  Hagg.  Tr.  527. 
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CHAPTER    XV. 


THE   BOND   TO   BE   GIVEN    BY   ADMINISTRATOllS. 


All  adminis- 
trators (except 
solicitors  to 
Crown),  to 
give  bond  to 
J  u  dire. 


Court  cannot 
dispense  with 
bond,  but  has 
a  discretion  as 
to  amount  of 
penalty. 


Every  person  (except  the  solicitors  to  the  Treasury  and 
the  Duchy  of  Lancaster)  to  whom  any  grant  of  administra- 
tion is  committed  must  give  bond  to  the  Judge  of  tlie 
Court,  with  {if  required)  one  or  more  surety  or  sureties, 
conditioned  for  duly  collecting,  getting  in,  and  adminis- 
tering, the  personal  estate  of  the  deceased,  the  bond  to  be 
(as  a  rule)  in  a  penalty  of  double  the  sworn  amount  of  the 
estate  (a). 

The  Court  has  no  power  under  any  circumstances  to 
dispense  with  the  bond  ;  but,  in  fixing  the  amount,  it  has 
taken  into  account  a  bond  which  the  person  applying  for 
administration  has  giv^en  in  lunacy  (b).  Where  adminis- 
tration was  granted  merely  to  enable  the  personal  repre- 
sentative of  the  deceased  to  execute  a  formal  release,  the 
Court  allowed  the  property  to  be  sworn  at  a  nominal 
amount  (c).  Where,  under  a  misapprehension  as  to  the 
value  of  the  estate,  the  penalty  of  the  bond  was  too  large, 
the  Court,  upon  the  execution  of  a  fresh  bond  in  a  penalty 


(a)  20  &  21  Vict.  c.  77,  ss.  81, 
82,  Appendix,  p.  302.  The  form 
of  bond  used  will  be  found  in  Ap- 
pendix, p.  321.  The  Court  only 
grants  administration  to  an  attorney 
on  the  same  terms  as  it  would  have 
gi'auted.  it  to  the  party  himself ; 
and,  under  such  circumstances,  has 
refused  to  alter  the  usual  conditions 


of  the  administration  bond  and  the 
terms  of  the  ordinary  administration 
oath  {Goldshovoiigh,  in  the  goods  of, 
1  Sw.  &  Tr.  295). 

{h)  Pomis,  in  the  goods  of,  34  L. 
J.,  P.  &  M.,  55. 

(f)  Stacpoole,  in  the  goods  of,  2 
Sw.  &  Tr.  316. 
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proportioned  to  the  actual  value  of  tlic  estate,  ordered  the 
original  bond  to  be  cancelled  (d).  Where  there  has  been 
an  administration  durante  minore  cetate,  and  the  minor 
on  coming  of  age  takes  the  administration  upon  himself, 
he  is  obliged  to  give  security  to  the  same  amount  as  the 
administrator  in  the  first  instance  (e). 

In  a  pressing  case,  where  the  administrator  was  abroad.  Execution  of 
tlie  Court  allowed  another  person  to  file  the  necessary  than  acimmis- 
affidavit  as  to  increase  of  the  property,  and  to  execute  the  ^'^'^^°^.'  ^^ 

i      i        -"  pressing  case. 

bond  to  cover  the  increased  duty,  with  two  sureties,  on  the 
understanding  that  as  soon  as  possible  the  administrator 
should  execute  a  similar  bond  (/). 

Where  an  administrator  is  appointed  of  property  which  Sureties  to 
has  been  paid  into,  and  is  under  the  control  of,  the  Court,  '^"^^" 
sureties  may  be  dispensed  with  (g)  ;  but  they  are  required 
in  the  great  majority  of  cases.  The  Court  will  not  dis- 
charare  the  oricjiual  sureties,  and  allow  others  to  be  substi- 
tuted  for  them  (h).  A  husband  taking  administration  to 
a  deceased  wife  enters  into  a  bond  with  one  surety  (i). 

Where  a  grant  is  made  to  one  who  is  abroad,  his  sureties 
must,  as  a  rule,  be  resident  here  (k).  Where,  however,  a 
grant  had  been  made  to  a  person  resident  witliout  the 
jurisdiction,  who  was  unable  to  procure  justifying  sureties 
within  the  jurisdiction,  the  Court  accepted  sureties  resi- 
dent in  Jersey  (/),  and  France  (m).  Sureties  who  reside 
in  Scotland  will  not  generally  be  accepted  (n),  but  have 

{d)  Goold,  in  the  goods  uf,  34  L.  (/)  Nod,  in  (he  goods  of,  4  Ilagg. 

J.,  1'.  &  M.,  105.  Eccl.  207. 

(e)  Abbott  V.   Abbott,  2  Pliillim.  (k)  0' Byrne,  in  the  goods  of,   1 

578.  Hagg.  Ecel.  315. 

(/)  Huss,  in  the  goods  o/,  L.  R.  2  [l)  Iked,  in  tlic  goods  of,  3  S\v.  k 

P.  piv.  275.  Tr.  439. 

{g)  Cleverly  v.   Gladdish,  2  S\v.  {m)  Hcrnawlcz,  in  tfic  goods  of, 

&  Tr.  335  ;   Be  la  Farguc,  in  the  48  L.  J.,  R.  &  M.,  31. 
goods  of,  ibid.  C31.  («)  Herbert  v.  Shiell,  3  Sw.  k  Tr. 

{h)  Stark,  in  tlic  goods  of,  L.  R.  480. 
1  P.  &  D,  76. 
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been,  where  the  administrator  was  solely  entitled,  and  there 
were  no  debts  (o). 
Justifying  The  Kegistrars  are  to  take  cai'e  (as  far  as  possible)  that 

security.  ^^^^  sureties  to  administration  bonds  are  responsible  per- 

sons (p)  :  nevertheless,  sureties  are  frequently  required  to 
justify.  Justifying  security  is  called  for  at  the  Court's 
discretion,  according  to  the  circumstances  of  each  case,  save 
that  there  is  one  general  rule  that  in  all  cases  where  there 
is  not  a  personal  service  of  the  decree  on  the  party  or 
parties  having  a  prior  claim  to  the  grant  justifying  sureties 
are  required  (q).  Where  sureties  are  required  to  justify 
in  ordinary  course,  the  Court  will  not  dispense  with  the 
justification,  even  partially,  except  under  very  special 
circumstances  (r) :  the  mere  fact  that  a  receiver  of  the 
estate  had  been  appointed  by  the  Court  of  Chancery  was 
considered  to  be  no  ground  for  such  dispensation  (s). 
Where  administration  is  granted  for  the  use  and  benefit 
of  a  lunatic,  the  sureties  must  justify  (^).  Residuary 
legatees  taking  administration  ciun  testamento  annexo 
have  been  called  upon  to  give  justifying  security  (u) ;  so 
lias  a  nominee  of  the  only  parties  interested,  to  whom 
administration  was  granted  under  the  73rd  section  of  the 
Court  of  Probate  Act,  1857  (x) ;  and  a  guardian  appointed 
by  infants,  on  the  ground  that  their  interests  were  only 
contingent  (y).  Sureties  may  be  ordered  to  justify  in 
respect  only  of  the  shares  of  persons  excluded  from  ad- 

(o)  Houston,  ill  the  goods  of,  35  (t)  Evelyn,  Ex  parte,  2  M,  &  K. 

L.  J.,  P.  &  M.,  41.  4;   Hardstonc,    in  the  goods  of,  1 

il))  P.  E.  (Non-C),  41.  Hagg.  Eccl.   487  ;  BurrcJl,  in  the 

(q)  Eeporter's  note  to  AifJcin  v.  goods  of,  1  Sw.  &  Tr.  64. 
Ford,  3  Hagg.  Eccl.  194;  see  Milli-  (21)  Frisu-cUr.  Moore,   3  Pliillim. 

gan,  in  the  goods  of,  2  Rob.  108  ;  139  ;  Hardstonc,  in  the  goods  of ,  xM 

Maychell,  in  the  goods  of,  L.  E.  4  P.  supra. 
Div.  74.  (x)  Roberts,  in  the  goods  of  1  Sw. 

(r)  Howell  v.   Metcalfe,   2   Add.  k  Tr.   64.     For  grants  under  tlic 

348.  section,  see  ante,  p.  48. 

(s)  Jackson  v.  Jackson,  35  L.  .J.,  [ij)  Stephenson,  in  tlic  goods  of, 

P.  &  M.,  3.  36  L.  J.,  P.  &  M.,  20. 
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miiiistvaiion  (:).  Lastly,  tliougli  creditors  arc  entitled  to 
a  constat  of  the  personal  estate,  tliey  have  no  right  to 
litigate  the  quantum  of  security,  or  to  require  the  sureties 
to  justify  (a). 

The  Court  may,  on  being  satisfied  that  the  condition  of  Assigument  of 
any  administration  bond  has  been  broken,  order  an  assign-  pose  of  suing 
mcnt  of  the  same  to  some  person  to  be  named,  and  such  °^  '*• 
person,  his  executors  and  administrators,  shall  be  entitled 
to   sue   and    recover    on    such    bond    as   trustee   for   all 
persons  interested  (6). 

The  Court  will  grant  a  rule  iilsi  for  an  assignment,  if 
the  application  be  bond  fide,  and  a  priind  facie  case  be 
made  out  of  a  breach  of  the  condition  (c) ;  but  may  refuse 
to  assign  on  a  frivolous  or  vexatious  ground  {d),  and,  even 
where  it  grants  the  application,  may  put  the  applicant 
upon  terms  (e). 

A  creditor  cannot  sue  on  the  bond  for  his  own  debt,  but 
only  as  a  trustee  for  the  parties  interested  (/). 

Conversion  of  the  effects  to  the  administrator's  own  use,  what  is  a 
whereby  they  are  lost  to  the  estate,  is  a  breach  of  the  con-  commons Vf° 
dition  to  administer  {g).     It  has  been  questioned  whether  t^i°  ^o*^^- 
the  circumstance  of  administrators  dying  largely  indebted 
to  the  deceased's  estate  is  a  breach  {h). 

(z)  Cqypiii  V.   Dillon,    4    Hagg.  (/)  Samlryv.  3Iichdl,  Z  K  k  S. 

Eccl.  376  ;  Ircdalc  v.   Ford,  1  Sw.  405,  418.     As  to  tlie  condition  to 

&  Tr.  305.  pay   debts,  which  is  expressly  in- 

(«)  Per   Sir  G.   Leo,    llufjhcs   v.  sorted  in  the  present  form  of  bond 

Cook,  1  Lee,  38G.  (Appendix,  p.   321),  bnt  was    not 

(&)  20   &   21   Vict.   c.  77,  s.  S3,  in  the  old  form  now  superseded  (20 

Appendix,  p.  302.  &  21  Vict.  c.  77,  s.  80,  Appendix, 

(<•)  Jones,  in  the  goods  of,  3  8w.  p.  302),  see  the  argument  in  San- 
Si  Tr.  28  ;  Youn<j,  in  the  goods  of,  L.  dry  v.  MichcU,  3  S\v.  &  Tr.  27,  and, 
E.,  1  P.  &  D.,  186  ;  Cartioriijht,  in  jier  Lord  Lyndhurst,  Archbishop  of 
the  goods  of,  L.  1?.,  1  P.  Div.  422.  Canferhxnj  v.  Robertson,  1  C'r.  & 
Compare  Sundry  v.  MichcU,  3  S\v.  JL  711. 
&  Ti'.  25.  {g)  Arclibishop  of  Canterbury  v. 

(d)  Per  Sir  C.  Cresswell,  Baler  Pobcrtivn,  1  Cr.  k  M.  690. 
V.  Brool-s,  3  Sw.  &  Tr.  32.  (h)  Bolton  v.  PoiccU,  2  De  G.  U. 

(c)  Young,   in  the  goods  of,    uhi  k  G.  1,  17. 
su^jra. 
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In  suing  on  the  bond,  the  plaintiff  may  show  other 
breaches  than  those  alleged  by  him  when  he  obtained 
permission  to  sue  (l). 
Where  a  second      Where  an  administrator  had  executed  a  bond  with  one 

bond  has  been  ,  ,  .       ,  ,         ,  ii       i      i 

given  on  the     Surety  Under  a  nommai  sum,  and  subsequently  had  re- 
property  being  .^^yQ^  the  value  of  the  property  at  a  much  increased  sum, 

resworn,  ^      ^        '' 

sureties  of  such  and   cxccuted  a  fresh  bond  with   two   new   sureties,  the 

bond  must  be  pit  iir-.ni 

sued  before       Court  relused  leave  to  sue  the  surety  under  the  nrst  bond, 
firsfixmd!        ^^"^^^  ^^  action  had  been  brought  on  the  second  bond,  and 
disposed  of  (/.•). 

(/)  Archhislwp  of  Cantcrhunj  v.  {Ir)  Irving,  in  the  goods  of,  L.  E. 

Robertson,  1  Cr.  &  M.  181.  1  B.  &  D.  658. 
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CHAPTER  XYI. 

THE   NECESSITY   FOR,   AND   THE   NATURE    AND   EFFECT   OF, 
PROBATE  AND  ADMINISTRATION. 

Probate  is  but  an  evidential  ceremony  («).     But  tlic  Only  probate 
ceremony  is  indispensable,  not  only  on   account   of  the  granted  in  tLis 
penal    enactment    before    mentioned   (h),   but    also    be-  J^°^;"i^evidence 
cause  nothinj?  but  the  probate  or  letters  of  administra-  of  ^in  and  of 

"  -^  _  _      appointment 

tion  with  the  will  annexed  are  legal  evidence  of  the  will  of  personal  re- 
in all  questions  respecting  personalty  (c) ;  before  you  can  amWitliour' 
ask  the  Court  to  look  at  the  will  and  grant  any  relief  upon  t|],^^^c^™rt"°' 
it,  vou  must  prove  it  (d).    How  can  this  Court,  asked  Lord  cannot  grant 

•  -1,      r.      1  •   1  1  any  relief. 

Cottenhara,  take  any  notice  of  a  will  of  which  no  probate 
[or  administration]  has  been  obtained  from  the  [proper] 
Court  of  this  country  ?  This  Court  knows  nothing  of  any 
will  of  personalty,  except  such  as  the  [proper]  Court  has 
by  the  probate  [or  administration]  adjudged  to  be  the 
last  will  (e).  So  it  is  well  established  that,  in  order  to 
sue  in  any  Court  of  tliis  country,  whether  of  law  or 
equity,  in  respect  of  the  personal  rights  or  property  of  an 
intestate,  the  plaintiff  must  appear  to  have  obtained 
letters  of   administration   in   the  proper   Court    of  this 

(rt)  Post,  p.  124.  no  occasion  to  prove  a  will,  to  cn- 

(6)  Ante,  p.  27.  title  a  legatee  to  recover  his  legacy 

(,c)  Per     Ld.     Kenj-oii,    ito;    v.  out  oi  real  cst&te  {Tucker  v.  Phij/jJS, 

Ndherscal,  4  T.  E.  260.     The  will  3  Atk.  361). 

itseK  is  no  evidence  {Pinncy  v.  Pin-  {c)  Price  v.  Dcvlairst,  4  M.  k  Cr. 

ncy,  8  B.  &  C.  335).  80.     Probate,  however,  is  not  con- 

(rf)  Per  Jessel,  I\I.  E.,  Pinney  v.  elusive  proof  that  instruments,  so 

Hunt,  L.  E.  6  C.  D.  100.     There  is  far  as  they  affect  real  estates,  are  of 
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Illustrations. 


countrj'-  (/) ;  for  that  constitutes  his  right  to  recover  (g). 
Probate  is  the  sentence  of  the  Court,  and  decisive.  Admin- 
istration is  an  original  appointment  by  the  Court ;  probate 
is  the  confirmation  of  an  appointment  by  the  party.  A 
man  claiming  property  as  executor,  or  administrator,  or 
next  of  kin,  should  be  clothed  with  a  representative 
character  by  the  only  mode  of  wliich  \vc  know, — a  judicial 
sentence  supposed  to  be  passed  in  open  Court,  confirming 
the  appointment,  or  itself  making  the  appointment  (/<). 
But  the  title  of  several  claiming  as  executors  is  well  evi- 
denced by  the  probate  granted  to  one  only  of  the  will 
appointing  them  all  (i). 

Consistently  with  the  above  principles,  the  Court  refused 
to  pay  money  to  a  legal  personal  representative  under  a 
Genevese  probate,  though  it  was  said  that  the  expense  of 
obtaining  probate  here  would  exhaust  the  whole  sum  (/,■). 
So  one  cannot  sue  here  upon  an  Irish  (?),  or  other 
foreign  (m),  administration,  or  probate  (n) :  a  fresh  grant 
must  be  obtained  from  the  EnQ;lish  Court.     In  decreeinof 


a  tcstameutaiy  character  {Hume  v. 
ranidell,  6  Madd.  331)  ;  but  the  pro- 
bate cr  an  office  copy  may  be  made 
evidence  of  the  will  in  suits  con- 
cerning real  estate,  under  the  Court 
of  Probate  Act,  1857,  s.  64,  Ap- 
pendix, p.  300  ;  see  Barradough  v. 
Grcenhough,  L.  R.  2  Q.  B.  612. 

(/)  Per  Tindal,  C.  J.,  Wliytc  v. 
Mose,  3  Q.  B.  607. 

(fir)  Hicnt  V.  Stevens,  3  Taunt. 
113. 

{h)  Per  Lord  Brougham,  AtL- 
Gen.  V.  ITopc,  Cr.  M.  &  K.  540.  The 
title  of  an  administrator  dc  bonis 
non  is  sufficiently  proved  by  the 
production  of  letters  de  bo7iis  non, 
without  producing  the  letters  grant- 
ed to  the  original  administrator 
{CatJicricood  v.  Chahaud,  1  B.  &  C. 
150). 

(?)  Walters  v.  Pfeil,  Moo.  &  M, 


362  ;  Scott  v.  Brlant,  6  N.  &  M.  381. 
{k)  Lasseur    v.    Tyrconnel,     10 

Beav.  28. 
(0  Carter  v.  Crosts,   Godb.    33  ; 

Whyte  V.  Rose,  3  Q.  B.  508.  Simi- 
larly, a  defendant,  arrested  in  Ireland 
under  a  writ  of  ne  exeat  for  a  debt 
due  to  an  intestate's  estate,  was 
discharged,  the  plaintiff  not  having 
obtained  administration  in  that 
country  {Swift  v.  Sidft,  1  B.  &  B. 
226). 

{m)  Tourion  v.  FUKer,Z  P.  Wms. 
370  ;  and  see  Fernandcs''  Exceutors' 
ca.,  L.  R.  5  Ch.  314.  But  it  seems  to 
have  been  held  that  colonial  letters 
of  administration  do  enable  the  ad- 
ministrator to  sue  here  {M'Malion 
V.  Rairlings,  16  Sim.  429)  ;  sed 
queer  e, 

{n)  Att.-Gen.  v.  Cockcreli;  1  Pr. 
179. 


PROBATE    AND   ADMINISTEATIOX.  95 

probate,  the  Court  usually  follows  the  errant  of  the  Court  I"  tlecreeing 

'■  .    .  -^  .  *=  proliate,  Court 

of  the  domicil,  though  the  question  how  far  the  Court  usually  follows 
here  is  to  he  governed  by  the  decision  of  that  Court  had,  o/jQ^icil- 
said  Sir  J.  Nicholl,  never  been  expressly  determined,  but 
the  Court  certainly  would  not  feel  inclined  to  depart  from 
what  had  been  the  general  practice,  unless  a  strong  case  of 
inconvenience  were  brought  under  its  consideration  (o). 
A  foreign  probate  would  not,  it  has  been  said,  be  conclu-  and,  semhlc,  it 
sive   upon   the  Court  here, — it  would  be  competent  for  vo. 
it  to  hear  the  next  of  kin,  and  refuse  the  probate  to  the 
executors,  and  grant  administration  (p) ;  but  Sir  C.  Cress- 
well  was  of  opinion  that  the  foreign  probate  was  binding 
on  him,  the  Court  here  being  auxiliary  to  the  Court  of  the 
testator's  country  (q),  and  the  House  of  Lords  has  held 
that,  where  a  Avill  was  made  by  an  Englishman,  who  died 
domiciled  abroad,  and  the  foreign  Court  had  granted  pro- 
bate of  his  will,  it  became  the  duty  of  the  English  Court 
of  Probate,  some  of  the  testator's  personal  property  being 
situated  in  this  country,  to  grant  ancillary  probate  to  the 
foreign  executors  (r).    And  now  TrisJL  probates  and  letters  Rcsealingof 
of  administration  {&),  and  Scotch  confirmations  {t),  shall  on  and  Scotch 
production  be  sealed  by  the  English  Court  as  a  matter  of  confinuations. 
course,  and  shall  then  have  the  effect  of  English  grants. 
A  will  of  personal  estate  lying  wholly  in  a  foreign  country 
need  not,  it  has  been  said,  be  proved  here  (u). 

(o)  Larpcnt  v.  Scudry,  1   Hagg.  305. 

Eccl.    &82;    jKV   Sir   H.    J.    Fust,  {t)  21    &  22  Yict.  c.   56,   s.  12, 

Smith,    in   the    goods    of,    2    Kob.  Appendix,   p.  304.      Conlirnialions 

335.      See  Jicad,  in  ike  goods  of,  1  are  to  be  likewise  sealed  in  Dublin 

Ilagg.  Eccl.  474.    Compare  ante,  p.  [ibid.  s.  13,  AppendLx,  p.  304). 

30.  {u)  Jaunccy  v.    Scalcy,   1  Veni. 

{}>)  AvtlicV.  C.  of  E.,  Ticyjord  397.     In  this  case  it  is  to  be  ob- 

V.  Trail,  7  Sim.  102.  served  that  the  party  pleading  his 

{q'^  LancuviUc   v.    Anderson,    2  executorship  was  acting  purely  on 

S\v.  &  Tr.  24,  45.  the   defensive  :    could  he  have  ao- 

(r)  Enohinv.JFylie,10U.L.L'.  1.  tively  prosecuted   here   his  rights 

(s)  20   &   21    Vict.   c.  79,  s.  95,  under  the  will  without  first  obtain- 

Appendix,  p.  303,     See  also  21  &  ing  a  formal   recognition   of  those 

22  Vict.  c.  95,  s.  29,  Appendix,  p.  rights  from  the  English  Court  ? 


96 


NECESSITY    FOE,    AND    XATUEE    AND    EFFECT    OF, 


Indian  grants.  Where  a  testator  died  in  India,  where  his  will  was 
proved  and  his  executors  resided,  it  was  held  that  persons 
desirous  of  suing  here  in  respect  of  the  residue  (which  had 
been  transmitted  to  this  country),  must  procure  adminis- 
tration to  be  taken  out  here  to  the  testator,  and  sue  the 
administrator  {x).  A,  the  widow  of  an  officer  who  died  in- 
testate in  India,  obtained  there  letters  of  administration 
, of  her  Imsband's  effects,  and  remitted  the  proceeds  of  such 
effects  in  bills  to  her  agent  in  England.  B,  a  creditor 
of  the  intestate,  took  out  administration  to  him  in  this 
country,  and  brought  an  action  against  A's  agent  for  the 
money  in  his  hands,  part  of  the  intestate's  estate.  It  was 
held  that  the  Indian  letters  of  administration  prevailed 
over  those  granted  in  England,  and  that  the  action  Avould 
lie  only  at  the  suit  of  A  (?/). 

Probate  and  Probate,  Said  Lord  Lyndhurst,  is  not  granted  in  respect 

administration  m       i  • 

only  granted  in  of  the  assots  generally,  but  m  respect  of  such  part  of  them 
assetT within  ^^  ^^'^  ^^  ^^^®  testator's  death  within  the  jurisdiction  of 
the  juris-         ^]^g  Judo'o  bv  whom   it  is  gi'anted  (z).     On  this  principle 

diction.  o        J  o  \  /  IX 

administration  taken  out  here  does  not  extend  to  the 
colonies  (a).  But  the  colonial  Court  is  bound  by  the 
administration  here,  and  ought  to  grant  it  to  the  same 


{x)  Logan  v.  Fairlie,  2  S.  &  St. 
284  ;  and  see  Tyler  v.  Bell,  2  M.  & 
Cr.  89. 

(y)  Carrie  v.  Bireham,  1  D.  &  E. 
35.  But  the  action  would  have 
been  good,  if  no  grant  had  been 
made  in  India  :  see  JFJiytc  v.  Eosc, 
3  Q.  B.  493,  in  which  it  was  held 
that  to  an  action  here  by  an  ad- 
ministrator under  an  English  grant 
it  is  no  answer  that  the  intestate 
died  abroad,  and  that  at  the  time 
of  his  death  the  subject-matter  of 
the  action  was  in  Ireland,  being  bona 
notahilia  to  be  administered  there. 

{z)  Att.-Gcn.  v.Bimond,  1  Cr.  & 
J.  369.  Compare  ante,  p.  30. 
But    Sir    John    Nicholl    said— all 


personal  property  follows  the  per- 
son, and  the  rights  of  a  person 
constituted  in  England  representa- 
tive of  a  party  deceased,  domiciled 
in  England,  are  not  limited  to  the 
personal  property  in  England,  but 
extend  to  such  property  wherever 
locally  situate  (Spratt  v.  Harris, 
4  Hagg.  Eccl.  408.)  "Where  general 
probate  has  been  granted  in  England 
of  the  will  of  a  domiciled  Scotch- 
man, the  ordinary  decree  may  be 
obtained  here  for  administration  of 
the  personal  estate,  without  limit- 
ing it  to  the  English  assets  (.SVi>- 
ling-Maxicell  v.  Cartioright,  L.  E. 
11  C.  D.  522). 
(rt)  Atkins  V.  Smith,  2  Atk.  63. 
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person  (b) ;  English   probates   and  letters  of  admin istra-  Reseaiinf;  in 
tion  are,   on  production,    to  be   sealed  by  the    Irish  (c)  Scotland  of 
and  Scotch  {d}  Courts,  and  shall  then  have  the  effect  of  ^'"of^^gg  and 
Irish  grants  and  Scotch  confirmations  respectively  ;  and  letters. 


1  to 


English  probates  extend  by  statute  to  Indian  Government  |j°t^g  extend 

notes  on  which  interest  is  payable  in  London,  and  to  cer-  certain  Indian 

securities. 
tam  promissory  notes  of  the  same  Government  (e). 

Probate  granted  to  one  of  several  executors  enures  for  Probate  to  one 

,.  „„..  .  111P1  executor  enures 

tlie  benent  of  all,  and,  upon  the  death  of  the  executor  to  for  benefit  of 
whom  probate  has  been  granted,  the  other  executors  may  ^  " 
accept  the  office,  and,  upon  doing  so,  fully  represent  the 
testator  without  further  probate  (/),  so  that  executors  who 
have  not  proved  may  join  in  bringing  actions  with  one 
who  has  (g).  Where  A  was  made  executor  for  ten  years, 
after  which  B  was  to  be  executor,  and  A  proved,  and  the 
ten  years  had  expired,  it  was  held  that  B  might  administer 
without  any  further  probate  {h). 

One  probate  is  sufficient,  though  different  executors  be  One  probate 

1    r.        T  /v  r    1  •  sufficient, 

appomted  for  different  parts  of  the  estate  {%).  thougii 

Probate  is  conclusive  as  to  the  duo  execution  of  the  will  executors  fur 
according  to  the  law  of  the  country  of  domicil  (h),  and  as  to  ^I'^ereut 

®  J  ^  /'  l)ropertie3. 

the  appointment  of  executor  (/).      Indeed,  it  was  long  ago  ^g  ^^  ^^.jj.,^ 

[h)  Per  Ld.   Mansfield,  Burn  v.  Brent,  1  M.  &  Cr.  104. 

Cole,  Ambl.  416.  (i)  Went.  31. 

(c)  20  &   21   Vict.   c.   79,  s.  94,  {k)   Whkker  v.  Hume,   7  H.  L. 

AppencUx,  p.  303.  C.  124. 

id)  21  k  22  Vict.   c.   56,  s.  14,  (/)  Griffiths  y.  Hamilton,  12  Yes. 

Appendix,  p.  304.  298.     But  the  Court  of  Chancery 

{e)  23  Vict.  c.  5,  s.  1,  Appendix,  considered  itself  at  liberty  to  hold 

p.  310.  that  the  will  had  no  further  opera- 

{/)  Cumminsv.  Cummins,  ZJo.k,  tion  {Thornton  v.   Curlimj,  8  fi'un. 

L.  64  ;     Per   Bayley,    J.,    Webster  310).     The   probate   act-book,  and 

V.   Spencer,   3  B.  &  Al.  363  ;   Wat-  even  an  unstamped   copy   thereof, 

kiiiS'v.  Brent,  7  Sim.  512.  have  been  admitted  as  evidence  of 

(;/)  Brookes  v.  Stroud,  1  Ralk.  3  ;  the  appointment  of  executors,  with- 

Wchster  v.  Spencer,  3  B.  &  Al.  360  ;  out  the  non-production  of  the  pro- 

Waltcrs  V.  Pfcil,  M.  &  51.  362.  bate   being   accounted   for  {Cox  v. 

{h)  Anon.,    Freem.    K.   B.   313  ;  Allimjham,   Jac.    514  ;   Dorrctt   v. 

see  per  Sir  C.  C.  Pepys,  Watkins  v.  Mciu,  15  C.  B.  142).    A  will  thirty 
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matters  pro-     \iQ[(X  that  a  sentence  of  the  Spiritual  Court  in  a  cause 

b:ite  and  letters ^  ^ 

are  conclusive,  within  its  jurisdiction  was  conclusive  evidence  in  the  point 
tried  (m)  :  so  a  sentence  of  that  Court  determining  who 
were  the  next  of  kin  of  an  intestate,  and  granting  adminis- 
tration accordingly,  was  conclusive  upon  the  Court  of 
Chancery  {n),  letters  of  administration  being  conclusive  as 
to  the  propriety  of  the  grant  (o).  So  a  probate  cannot,  so 
long  as  it  remains  unrepealed,  be  impeached  in  any  Court 
but  that  which  granted  it,  even  on  the  grounds  of  forgery 
or  fraud  in  the  matter  of  the  will  (j)).  An  executor,  who 
proved  a  will  wherein  one  of  the  legacies  was  forged,  was 
held  to  have  no  remedy  in  equity ;  he  ought  to  have 
proved  the  Avill  with  a  special  reservation  as  to  that 
legacy  (q). 

lllustratious.  Consistently  witli  these  doctrines,  payment  of  money  to 
an  executor  who  has  obtained  probate  of  a  forged  will  is 
a  discharge  to  the  debtor,  notwithstanding  the  probate  be 
afterwards  declared  null  (r),  and  payment  to  an  adminis- 
trator regularly  appointed  exonerates  the  debtor,  though 
it  should  turn  out  there  is  a  will  existing  (s).  Every  person 
is  bound  to  pay  deference  to  a  judicial  act  of  a  Court 
having  competent  jurisdiction,  and  to  give  credit  to   a 


years  old,  proeiiiced  from  the  proper 
custody,  proves  itself  (Man  v. 
Rickctts,  7  Bcav.  93),  attesting  wit- 
nesses being  presumed,  after  the 
lapse  of  that  time,  to  be  dead  (jjer 
Lord  Campbell,  Doc  v.  Michael,  15 
Jur.  679)  :  the  time  is  to  be  com- 
puted from  the  date  of  the  will  (not 
from  the  death  of  the  testator)  to 
the  time  of  its  production  [Man  v. 
Ricketts). 

(m)  Elackliam's  ca.,  1  Salk.  290. 

{n)  Bouchicr  v.   Taylor,  4  Bro. 
P.   C.   703  ;    Barrs  v.    Jackson,    1 
Phillips,  582  ;  Hankin  v.  Turnei; 
L.  R.  10  Ch.  D.  372  ;  but  consider 
Long  V.   WakcUng,  1  Beav.  400. 


(o)  DeveyY.  Thornton,  9  Ha.  222. 

[p)  Allen  V.  Dundas,  3  T.  E. 
125  ;  Att.-Gcn.  v.  Rijcler,  2  Ch.  Cas. 
178  ;  Archer  v.  Mosse,  2  Vern.  8  ; 
Melidsh  V.  Milton,  L.  11.  3  C.  D.  27; 
but  see  Nelson  v.  Oldfield,  2  Veru. 
76.  It  may,  however,  be  shown 
that  the  probate  is  a  forgery  {Mar- 
riot  V.  Marriot,  1  Str.  671). 

(q)  Plume  V.  Bealc,  1  P.  "Wms. 
388.  As  to  partial  probate,  see 
anlc,  p.  23. 

(r)  Allen  V.  Dundas,  3  T.  R. 
125. 

(*•)  Per  Crowder,  J.,  Prosscr  v. 
Wagner,  1  C.  B.,  N.  S.,  294.  Sec 
2wst,  p.  105. 
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probate  until  it  be  vacated  (t).  If  there  be  a  rightful 
executor,  and  he  does  not  come  forward,  he  is  guilty  of 
laches.  Suppose  such  an  one  were  to  lie  by^or  a  number 
of  years,  and  in  the  meantime  all  the  debts  were  to  be 
collected  by  another  person,  who  had  obtained  a  probate  as 
executor,  those  j^ayments  ought  to  be  protected  ;  for  during 
all  that  time  the  debtors  could  not  controvert  his  authority, 
and  it  is  admitted  that,  if  actions  had  been  brought  in 
such  cases,  the  debtors  could  not  have  made  any  defence  {u). 

The  Court  refused  to  stay  proceedings  in  an  action  by 
an  administrator,  upon  a  suggestion  that  there  was  a  will 
which  the  executrix  had  intimated  her  intention  of  shortly 
proving  {v) ;  and  semhle,  there  should  be  no  stay,  even  if 
such  a  suggestion  were  proved  {w) . 

Scotch  executors,  whose  confirmation  has  been  sealed  in 
England  (x),  have  a  good  title  to  sue  here,  notwithstanding 
the  pendency  of  proceedings  in  Scotland  for  a  reduction  of 
the  probate  (?/). 

During  the  subsistence  of  any  grant  of  administration 
no  person  has  power  to  act  as  executor  quoad  the  property 
comprised  in  such  grant  (z). 

Although  (as  stated  above)  sentence  of  the  proper  Court  Semhle,  they 
of  Probate  in  a  cause  within  its  iurisdiction  is  conclusive '"^J"^  "°* '^°^' 

J  elusive  as  to 

evidence  in  the  point  tried,  it  is  otherwise  of  a  collateral  collateral 

,.       1     .    .  .  matterrf. 

matter  :  thereiore  letters  oi  administration  to  a  woman 

granted  to  A  is  no  proof  that  she  was  not  in  fact  the  wife 

of  B  (a) ;  indeed,  letters  of  administration  are  not,  it  has 

heen  ssdd,  even  prima  facie  evidence  that  the  person  of 

whose  effects  they  have  been  granted  is  dead  (6),  but  a 

{t)  Per  Ashhurst,   J.,    Jlhn  v.  (ij)  Cummiii'j  v.  Fraser,  28  Bea.v. 

Dinidas,  3  T.  E.  129.  614. 

00  Per  Bailer,  J„  ibid.  131.    As  [z)  20  k  21  Viet.   c.    77,  s.    75, 

to  laches,  compare  ante,  p.  33.  Appeudix,  p.  301. 

(v)  Prosscr  v.    ]V(t(jiu'r,   1   C.  B.  («)  Blackham's  ca.,  1  Salk.  290. 

N.  S.,  289.  {b)  Thompson    v.    Doiuildson,    3 

(w)  Per  "Williams,  J.,  ibid.  295.  Esp.    63;  Moons  v.  Dc  Bcrnalcs,  1 

{x)  AiUc,  p.  97.  lluss.  306,    Ou  the  other  hand,  they 

II  2 
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probate  has,  under  the  circumstances  of  the  case,  been 
admitted  as  proof  of  the  testator's  death  (c). 
Executors  and       j£  ^^  administrator  shows  that  he  sues  for  a  frreater 

administrators  _  " 

cannot  main-  value  than  is  coverod  by  the  ad  valorem  stamp  of  his 
ings  in  respect  letters  of  administration,  it  was  decided  in  Hunt  v. 
aL!rantsthan  Stcvciis  {(l)  that  he  cannot  recover,  although  he  sues  for  a 
are  covered  by  Joubtful   claim ;   nor   can   he   even    obtain  a  decree   for 

the  stamps 

on  their  accounts   and   inquiries  (e).      Hunt  v.   Stevens   goes   the 

gran  s.  length  of  showing  that,  not  having  the  proper  stamp,  the 

administrator  has  no  means  of  proving  his  representative 
character  at  all,  and  that  the  instrument  has  no  more 
effect  than  if  it  had  not  been  stamped  at  all  (/).  The 
Courts  say.  It  is  true  you  are  clothed  with  the  representa- 
tive character,  but  it  is  only  to  the  extent  to  which  you 
have  paid  the  duty ;  you  cannot  ask  for  more  than  the 
amount ;  if  you  do,  you  are  suing  in  a  character  which  is 
not  conferred  upon  you  (g).  Therefore,  a  party  suing  as 
executor  or  administrator  cannot  sustain  proceedings  to 
recover  (//),  or  obtain  a  stop  order  in  respect  of  (if),  a  larger 
sum  than  that  upon  which  probate  duty  has  been  paid. 
But  it  is  not  always  necessary  that  the  proper  duty  should 
have  been  paid  by  an  executor  at  the  time  of  the  first 
application  to  the  Court ;  it  may  be  subsequently  paid, 

have  been  held  to  be  sufficient  proof  Butler,   2    Philliin.    89.)       Quarc, 

of  intestacy  {Tourton  v.  Flower,  3  whether  the  Crown  can  recover  out 

P.  Wms.  370),  and,  since  intestacy  of  the  assets  a  sum  which  it  has, 

cannot  be  predicated  of  a  man  until  through  the  fraud  of  the  personal 

he  is  dead,  this  case  would  seem  to  representative,  returned  to  him  for 

be  by  necessary  implication  a  de-  an  alleged  excess  of  duty  paid  (see 

cision  that  letters  of  administration  Hicks  v.  Kcat,  3  Beav.  141). 

do  prove  death.  (e)  Howard  v.  Prince,  10  Beav. 

(c)  French  V.  French,  1  Dick.  268.  312. 

And  see  Lloyd  v.  Finlayson,  2  Esp.  (/)  Per  Ld.  Brougham,  Att.-Gcv. 

664.  v.  Hope,  1  Cr.  M.  &  R.  542. 

((?)  3  Taunt.   113  ;  and  see  Nail  {g)  Per  cundcm,  ibid.  553. 

V.    Punter,    5   Sim.    563.      He    is  (h)  Per  Wigrara,  V.-C,  t/oncs  v. 

boimd  to  take  out  the  grant  to  the  Howclls,  2  Ha.  342. 

extent  of  the  sum   he   expects  to  (0  ChristiaiiY.  Dcvcrcux,\2^im. 

receive  (ixr  Sir  J.  Nicholl,  Butler  v.  2G4. 
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and  the  probate  is  then  good  by  relation  (Ic) ;  but  it  will 
not  suffice,  it  has  been  held,  to  sue  out  new  letters  of 
administration  on  a  larger  stamp,  after  judgment  has  been 
obtained  [l). 


[h)  Rogers  V.  James,  7  Tainit. 
147  ;  and  see  Christian  v.  Devcrcuo', 
Jones  V.  Howells,  and  Howard  v. 
Prince,  xCbi  supra. 

{l)  Hunt  V.  Stevens,  uhi  siqrra. 
Where  any  person,  on  applying  for 
probate  or  administration, shall  have 
under-estimated  the  estate  of  the 
deceased,  and  shall  in  consequence 
have  paid  too  little  stamp  duty 
thereon,  the  prohate  or  letters  of  ad- 
ministration shall  be  duly  stamped 
on  payment  of  the  sum  wanting  to 
make  up  the  proper  duty,  if  the 
application  be  made  within  six 
months  after  the  true  value  of  the 
estate  shall  be  ascertained,  and  it 
shall  appear  that  the  payment  of 
too  little  duty  was  due  to  mistake 
or  misapprehension.  In  other  cases 
pecuniary  penalties  are  incurred. 
In  the  case   of  an  administration, 


the  administrator  must  first  give  the 
proper  security  to  the  Court  (55 
Geo.  3,  c.  184,  ss.  41 — 43,  Appen- 
dix, pp.  287,  288).  The  same  sta- 
tute also  enacts  that,  if  too  high  a 
stamp  duty  has  been  paid  on  pro- 
bate or  administration,  the  excess 
ma}'  be  returned  (ss.  40,  51,  Ap- 
pendix, pp.  286,  290),  and  that  the 
Commissioners  may  in  certain  cases, 
and  on  certain  conditions,  give  credit 
for  duty  (ss.  45 — 47,  Appentlix,  pp. 
288,  289),  and  further  makes  pro- 
vision for  the  case  of  letters  of 
administration  clc  bonis  non  being 
taken  out  before  payment  of  the 
duty  for  which  credit  is  given  (s. 
49,  Appendix,  p.  290).  As  to  sum- 
mary proceedings  for  payment  of 
probate  duty,  see  28  &  29  A'ict.,  c. 
104,  s.  57,  Appendix,  p.  316. 
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CHAPTER   XVII. 

REVOCATION   OF   GRANTS   OF  PROBATE  AND 
ADMINISTRATION. 

A.   WJten  and  hoiv  Grants  tvill  he  Revoked. 

Revocation  en       The  most  obvious  instance  of  revocation  of  a  grant  is  of 

appea  .  course  where  the  grant  is  successfully  appealed.     Probate 

will  also  be  revoked  where  an  executor,  who  has  proved 

in  common  form,  fails,  when  called  upon,  to  prove  j^er 

testes  (a). 

Revocation  on        It  is  cause  of  reversal  {i.e.  of  revocation)  of  a  probate,  if 

ground  of  frau  J  ,i  ipiii-ii  r  •,  •  j"  i 

or  mistake  there  DO  lalsehood  m  the  j)root,  were  it  commum  jorma 
or  by  examination  of  witnesses,  or  if  proof  can  be  made 
of  revocation  of  the  will  or  of  the  making  of  one  later  (6), 
And  it  is  now  agreed  that  the  [Court]  may  revoke  or  set 
aside  an  administration  granted  to  the  next  of  kin,  and 
that  for  several  causes,  as  if  they  forge  or  suppress  a  will, 
if  they  come  too  hastily  to  take  out  administration  within 
the  fourteen  days,  if  they  go  beyond  sea  (c),  become  non 
compos  id),  or  if  there  be  a  residuary  legatee,  and  may  in 
general  for  any  fraud  used  in  obtaining  it ;  for  it  would 
be  absurd  to  allow  a  Court  jurisdiction  herein,  and  at  the 
same  time  deprive  them  of  the  liberty  of  vacating  and 
setting  aside  an  act  of  their  own,  which  was  obtained  from 
them  by  deceit  and  imposition  (e) ;  it  is  incident  to  every 

(a)  See  ante,  p.  28.  {d)  See  further  ante,  p.  75. 

{h)  Went.  Ill,  112.  {c)  Bac.  Abr.  Exor.  (E.)  12. 

(r)  See  ante,  p.  72. 
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Court  to  rectify  mistakes  it  was  led  into  by  the  misrepre- 
sentation of  parties  (/),  as,  e.g.,  where  it  was  represented 
to  the  Court  that  an  intestate  left  no  widow,  whereas  he 
did  leave  one  {g),  or  where  the  applicant  for  administra- 
tion falsely  swore  that  she  was  the  widow  (A).  So,  where 
probate  had  been  granted  in  the  erroneous  belief  that  the 
testator  was  dead,  it  was  revoked,  as  granted  in  error  (i). 
Probate  to  a  married  woman  living  apart  from  lier  husband 
has  been  revoked,  she  not  having  intermeddled,  on  the 
ground  of  difficulties  raised  by  the  Bank  of  England  on  a 
transfer  of  stock  (Jc).  But  probate,  having  been  granted 
by  consent  in  common  form,  cannot  afterwards  be  revoked 
on  the  allegation  that  the  conditions  on  which  such  con- 
sent was  given  have  not  been  complied  with,  there  being 
no  proof  of  fraud  or  circumvention  practised  either  upon 
the  Court  or  the  parties  (/). 

The  granting  an  administration  pending  a  caveat  is  a  or  of  having 
cause  to  revoke  it  (m) ;  such  a  revocation  has  been  decreed,  pending  cac'ea*. 
even  where  the  caveat  had  expired  {n). 

It  was  held,  before  the  Court  of  Probate  Act,  1857,  that, 
where  the  Court  has  Lfrantcd  administration  according^  to 
the  statute  {i.e.  of  Hen.  VIII.),  it  could  not  revoke  it  with- 
out cause,  because  the  grantee  had  an  interest  in  the 
goods  by  the  statute  (o) ;  but,  if  the  latter  Act  is  con- 
trolled and  modified  by  the  73rd  section  of  the  former  {p), 
this  reasoning  would  not  now  apply.  But,  even  in  a  case  or  on  ground 
covered  by  the  statute  of  Hen.  VIII.,  it  was  considered  °    ""^'^y- 


(/)    Ilarrison  v.  Wcldon,  2  Str.  (Z)  Nichol  v.   Askew,  2  Moo.  P. 

911.  C.  88. 

{g)  Ibid.  {m)  Offlcij  v.  Best,  1  Lev.  18G. 

(/t)  Lavfjlfij,  in   the   goods  of,  2  («)   Trimlcstovn  v.  TrimlcMovn, 

Rob.  407.  3  lla^g-.  Eccl.  243. 

(/)  Napier,   in    the    cjoods  of,    1  (o)  Offleij  \.  Best,  itJ'i  stipra.    Tin' 

Philliiii.  83.  statute  will  bn  ftiund  in  Aiiju-ndix, 

(/.•)  Meeic    V.    Citrtrls,    1    Hagg.  p.  274. 

Eccl.  129  ;  and  soc  JFilkinson,  in  (p)  Sec  ante,  p.  49. 
the  goods  of,  3  riiillim.  96. 
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Revocation  of 
grants  to 
creditors. 


Grants  not 
revoked 
without  good 
cause. 


Revocation  of 
limited  grant 
to  limited 
owner,  on 
assignment  of 
interest. 


Qy.,  wlietLer 
a  second  grant 
2')er  se  revokes 
an  earlier. 


that  the  administration  might  be  revoked,  as  if  the  admi- 
nistrator became  lunatic,  &c.,  whereby  he  was  disabled  to 
administer  (q). 

Where  administration  had  been  granted  to  a  creditor, 
and  no  application  had  been  made  at  the  time  the  grant 
issued  that  he  should  pay  the  debts  rateably,  the  Court 
would  not  revoke  the  grant  subsequently,  in  order  to  com- 
pel the  administrator  to  give  up  his  right  of  retainer  (r). 
But  administration  which  had  been  granted  to  a  creditor, 
who  had  settled  his  own  debt  and  gone  away,  was  re- 
voked (s). 

Where  a  general  grant  of  administration  is  properly 
made,  the  practice  is  against  revoking  it,  even  with  the 
consent  of  the  grantee,  unless  he  has  become  incapable 
by  the  act  of  God,  mere  age  or  infirmity  not  being  suffi- 
cient grounds  (t).  Where  a  limited  administration  had 
been  granted  in  the  regular  way  to  A  on  the  citation  of 
B,  the  Court  refused,  after  a  lapse  of  eight  years,  to  revoke 
the  grant  on  the  allegation  that  B  had  been  ignorant  of 
his  rights  (u).  And,  generally,  tlie  Court  will  not  revoke 
an  administration  which  has  been  outstanding  for  a  con- 
siderable time,  unless  weighty  reasons  be  shown  (x). 

Where  a  limited  administration  had  been  grranted  to 
one  who  had  a  limited  interest  in  certain  property,  and 
he  had  assigned  that  interest,  the  administration  was  re- 
voked, and  a  fresh  grant,  similarly  limited,  was  made  to 
the  assignee  (?/). 

It  seems  uncertain  whether  a  second  grant  is  2)C/*  se  a 
revocation  of  an  earlier  one  {::) ;  but,  inasmuch  as  it  is  the 


(?)  Qffley  V.  Best,  1  Lev.  186. 
And  see  ante,  p.  75. 

(r)  Brackcnhury,  in  the  goods  of, 
L.  R.  2  P.  Div.  272. 

(s)  Jcnhhis,  in  the  goods  of,  3 
riiillim.  33. 

{f.)  Morris,  in  the  goods  of,  2  S\v. 
&  Tr.  360.     See  ante,  n.  (c). 


(h)  Lo2KS  v.  Hartley,  7  No.  of 
Cas.  Suppl  31. 

{jc)  Koster  v.  Saptc,  1  Curt.  691. 

{y)  Ferrier,  in  tJie  goods  of,  1 
Hagg.  Eccl.  241. 

(;)  Newman  v.  Bcaiimond,  Owen, 
50  ;  Pratt  v.  Stocke,  Cro.  Eliz.  315. 
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practice  not  to  issue  a  second  grant  of  probate  or  adminis- 
tration until  the  former  grant  has  been  called  in  (a),  the 
point  is  more  of  speculative  than  of  practical  interest. 

An  executor  who  has  proved  a  will  cannot  take  steps  Executor  may 

not  take  steps 

to  have  the  probate  revoked.     He  cannot  make  himselt  to  have  his 
the  instrument  of  the  destruction  of  a  will  which  it  is  his  ^^'^^   le^o-et, 
duty  to  uphold  (h).     But  an  administrator  does  not  owe  a  tut  adminis- 

. ,         1  1-1  r      1      ■    •  •  T   •        trator  may. 

similar  duty  to  his  letters  oi  administration  ;  the  condition 

of  his  bond  (c)  implies  that,  if  he  should  discover  that  the 

deceased  left  a  will,  he  ought  to  inform  the  Court  of  the 

fact,  and  take  the  necessary  steps  to  have  the  grant  to 

himself  revoked  (d). 

B.  The  Effect  of  Revocation. 
It  has  been  already  stated  that  hondfide  payments  to  ^s  to  payment 

.    .  1     T     1  made  to  execu- 

executors  or  administrators   are  good  discharges  to  the  tors  or  admin- 
parties  making  them,  though  the  probate  or  administra-  evoked -"antT 
tion   should  be   afterwards   repealed  (e).     And  now  it   is 
enacted  that  all  payments  made  bond  Jide  to  executors 
or  administrators  under  any  revoked  probates  or  adminis- 
trations are  to  be  valid  (/). 

Executors  and  administrators,   who  have  acted  under  Reimbursc- 

ment  of  such 

any  such  revoked  instrument,  may  reimburse  themselves  executors  and 
in  respect  of  any  proper  payments  they  have  made  (g).        ^' '"""'' 

(a)  Toller,  75,  128.    But  in  some  (d)  Compare  Elme  v.  Da  Costa, 

few  instances  (c.  r/.,  Laiujley,  in  the  cited  ante,  p.  48. 
goods  of,  2  Rob.  407  ;    Sparke,  in  (c)   Ante,    p.    98  ;    see    further 

<7ic  (/oofZs  o/,  17  Jiir.  812)  the  Conrt,  Stcplicns   v.    Langlcy,    Finch,    40; 

though  recognising  tlie  difficulty  of  j)ct  Best,  J.,  Woollaj  v.  Clarke,  5 

so  doing,  has,  under  special  circum-  B.  k  Al.  746. 
stances,  permitted  two  administra-  (/)  20  &  21  Vict.  c.  77,  s.  77, 

tioijs  to  be  out  together.  Ajipendix,  p.   301.     But  payment 

{b)  Chamberlain,  in  tlic  goods  of,  to  a  person  whose   name  does  not 

L.  R.  1  P.  &  D.  316.    The  executor  agree  with  that  in  the  probate  or 

of  an  executor  is  in  the  same  posi-  letters  of  administration  is  laches, 

tion  in  this  respect  as  the  original  and  will  afford  no  protection  (JoZ/ij/c, 

executor  {ibid. ).  c.v  parte,  8  Beav.  168). 

(c)  Appendix,  p.  321.  (gr)  Ibid. 
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Indemnity  to 
payors  and 
transferors. 


As  to  pro- 
ceedings by  or 
against  tem- 
porary ad- 
ministrators 
whose  grant  is 
revoked. 

As  to  validity 
of  acts  of 
representative 
whose  grant  is 
revoked. 


One  who  snes 
for  administra- 
tion with 
knowledge 
that  another 
claims  to 
administer 
does  so  at  his 
peril  as  to 
costs. 


All  persons  and  corporations,  who  make  or  permit  to 
be  made  any  payment  or  transfer  bond  fide  upon  any 
probate  or  administration,  are  indemnified  and  protected 
by  statute,  notwithstanding  any  invalidity  in  the  grant  (h). 

Revocation  of  temporary  grants  is  not  to  prejudice  legal 
proceedings  commenced  before  the  revocation  by  or  against 
any  administrator  thereby  appointed  (i). 

If  administration  be  granted  to  a  creditor,  and  after 
repealed  at  the  suit  of  a  next  of  kin,  he  shall  retain 
against  the  rightful  administrator,  and  his  disposal  of  the 
goods,  even  pending  the  citation,  till  sentence  of  appeal, 
stands  good  (k). 

Where  an  administration  is  repealed  because  it  should 
be  granted  to  another,  in  such  case  all  acts  of  the  first 
administrator  stand  good ;  but,  subject  as  above  stated, 
it  would  seem  that,  if  it  is  repealed  because  there  is  a 
lawful  executor,  then  all  his  acts  are  void  (l). 

Where  there  is  a  revocation,  the  administrator  will 
not  get  his  costs  of  an  administration  action  instituted 
by  him  with  knowledge  that  another  person  claimed  to 
administer:  having  that  knowledge,  he  proceeds  suo 
periculo  (m). 

(/i)  20  &  21  Vict.  c.  77,  s.   78,       Salk.  38. 


Appendix,  p.  301. 

(i)   Ibid.,    s.    76,    Appendix,    p. 
301. 

(Z)  Blackhorough    v.    Davis,     1 


{I)  Anon.,  3  Salk.  22. 
{■m)  Jlouscman  v.  Houseman,  L, 
R.  1  C.  D.  535. 


INTEREST  BY   EXECUTORS   AND  ADMINISTRATORS. 


107 


CHAPTER    XVIII. 

THE  INTEREST  TAKEN   BY   EXECUTORS  AND  ADMINISTRA- 
TORS  IN   THE   ESTATE   OF   THE   DECEASED. 

A.  As  to  Choses  in  Possession. 
The  naming  of  A  and  B  executors  is  by  implication  Appointment 

^  of  executors  is 

a  gift  or  donation  to  them  of  all  the  goods  and  chattels,  a  gift  to  them 
credits  and  personal  estate,  of  the  testator  (a).     An  admi-  °ny_^^  person- 
nistrator  has  as  fixed  an  interest  as  an  executor  (h),  and.  Administrator 
on  the  renunciation  of  executors,  the  personal  estate  vests  interest. 
in   the   administrator  cum  testamento  annexo  (c).     The 
vesting  of  a  term  in  the  lessee's  personal  representative 
is,  therefore,  a  conclusion  of   law  (d) ;    an  executor  can- 
not waive  for  the  term  only;  for  he  must  renounce  the 
executorship  in  toto,  or  not  at  all  (e). 


(a)  "Went.  10.  But  the  estate  of 
a  bankrupt  does  not  vest  in  his 
executor  until  the  bankruptcy  has 
been  annulled  {Kv  2}artc  Goodirin, 
1  Atk.  100).  On  the  death  of  a 
sole  trustee  of  personal  estate,  the 
trust  property  vests,  of  course,  in 
his  legal  personal  representatives  ; 
but  they  are  justified  in  refusing 
to  act  in  the  trusts,  and  will  have 
their  costs  of  proceedings  to  appoint 
new  trustees  {Lcgrj  v.  MackrcU,  2 
De  G.  F.  k  J.  551). 

{b\  Per  Holt,  C.J.,  Blaclhoroiujh 
V.  Davis,  1  P.  AYms  43.  So  Went- 
worth  (p.  463),  after  discoursing 
concerning  executors,  says,  "  that 
which  in  the  points  of  having  and 
doing  is  before  set  and  showed 
touching  executors  may  be  applied 


to,  and  understood  of,  adminis- 
trators. " 

(f)  Wi/nuoi  V.  Carter,  L.  R.  12 
Eq.  309. 

(^0  Ackland  v.  Pring,  2  M.  &  Gr. 
937  ;  and  see  Doc  v.  Porter,  3  T.  R., 
13,  and  Stevciison  v.  Mayor,  d-c,  of 
Liverpool,  L.  R.  10  Q.  B.  81. 
Alienation  by  death  works  no  for- 
feiture iinder  a  clause  restraining 
assignment  {Seers  v.  Hiiul,  1  Yes. 
jr.  294).  Where  a  testator  purports 
to  assign  personal  property,  but 
such  assignment  is  in  law  ineffec- 
tutil,  the  legal  interest  therein  is, 
on  his  death,  in  his  executors.  (Sec 
Searle  v.  Lau',  15  Sim.  95  ;  Dillon 
V.  Coppin,  4  M.  &  Cr.  647. 

(c)  Billitufhurst  v.  Specrman,  1 
Salk.    297;    Bolton    v.    Canrum,  1 
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Estate  of  bare 
trustee's  re- 
presentatives. 


Certain  chat- 
tels are 
exceptional, 
and  ]iass  to 
the  lieir. 


Property  of 
■which  deceased 
was  joint 
owner  does  not 
devolve  on  his 
representa- 
tives, except 
partnership 
property. 


By  the  Land  Transfer  Act,  upon  the  death  of  a  bare 
trustee  intestate  as  to  any  corporeal  or  incorporeal  here- 
ditament not  registered  under  the  Act,  of  which  such 
trustee  was  seised  in  fee  simple,  such  hereditament  shall 
vest  like  a  chattel  real  in  the  legal  personal  representative 
from  time  to  time  of  such  trustee  (/). 

There  are,  however,  some  kinds  of  choses  in  possession 
which  form  exceptions  to  the  general  rule ;  these  consist 
of  certain  chattels  so  closely  connected  with  land  that  they 
partake  of  its  nature,  pass  along  with  it,  whenever  it  is 
disposed  of,  and  descend  along  with  it,  when  undisposed 
of,  to  the  heir  of  the  deceased  ownaer.  The  chattels  which 
thus  form  exceptions  consist  principally  of  title-deeds, 
heir-looms,  fixtures,  chattels  vegetable,  and  animals  ferce 
natiircB  (g). 

Again,  property  which  the  deceased  held  jointly  with 
another  does  not,  as  a  rule,  descend  to  his  representatives. 
Survivorship  holdeth  place  regularly,  as  well  between 
joint  tenants  of  goods  and  chattels  in  possession  or  in 
right,  as  joint  tenants  of  inheritance  or  freehold  (h).  But 
an  exception  is  to  be  made  of  two  joint  merchants :  for 
the  wares,  merchandises,  debts,  or  duties,  that  they  have 
as  joint  merchants  or  partners,  shall  not  survive,  but  shall 
go  to  the  executors  of  him  that  deceaseth  ;  and  this  is 
per  legem  mercatoriam,  wdiich  is  part  of  the  laws  of  this 
realm,  for  the  advancement  and  continuance  of  commerce 
and  trade,  which  is  pro  bono  publico ;  for  the  rule  is  that 
jus  accrescendi  inter  mercatores  pro  beneficio  commercii 


Vent.  -271  ;  but  see  "Went.  244,  and 
^jc/- Macdonald,  C.  B.,  TFilki/isan  v. 
Caicood,  3  Anstr.  909.  Of  course, 
lie  may  surrender  a  lease  which  is 
a  daimiosa  hccreditas,  and  the  mere 
offer  to  do  so  is  some  jirotectiou  to 
him  in  an  action  against  him  on 
the  covenants  ;  see  Ecid  v.  Ld.  Ten- 


tcrclcn,  4  Tyr.  118,  120. 

(/)  38  &  39  Vict.  c.  87,  s.  4S. 
See  Christie  v.  Ovington,  L.  E.  1  C. 
D.  279 ;  Men-gan  v.  Sicansca  Urban 
Sanitary  Authority,!,.  K.  9  CD.  582. 

{g)  Wms.  P.  P.  10. 

{h)  Co.  Litt.  182  a.  ;  and  see 
Harris  v.  Fcrgusson,  16  Sim.  308. 


EXECUTORS  AND   ADMINISTEATOKS.  109 

locum  non  habet  (i).  A  partnership  is  determined  by  tlie 
death  of  a  partner,  in  which  case  the  laiu  said  that  the 
property  survived  to  the  others ;  it  survives  as  to  the 
legal  title  in  many  cases,  Lut  not  as  to  the  beneficial  in- 
terest (/t) :  a  deceased  partner  having  contracted  in  his 
own  name  for  a  lease  of  premises  to  be  employed  in  the 
partnership  business,  the  Court  refused  to  restrain  the 
landlord  from  granting  a  lease  to  his  representatives,  but 
restrained  the  latter  from  disposing  of  the  lease,  when 
granted,  except  for  partnership  purposes,  and  with  the 
consent  of  the  surviving  partner  (l).  Again,  the  good-will 
of  a  partnership  business  does  not,  on  the  death  of  one 
partner,  survive  beneficially  to  the  others  ;  when  it  has  any 
value,  a  due  proportion  belongs  to  the  deceased  partner  (m). 

Where  several  contractors  jointly  contracted  to  build  a  Profits  of  juint 
harbour,  the  building  of  whicli  Avould  take  at  least  five 
years,  and  soon  afterwards  one  of  them  died,  it  was  held 
that  his  estate  was  entitled  to  share  in  the  profits  of  the 

(0  Co.    Litt.   182a  ;  and  see  Hex  a  settled  rule  in   bankruptcy  that 

V.  Collector,  d-e.  at  Liver2)ool,  2  M.  a   partner  cannot    prove    under   a 

&   S.    223.     The    rule  extends,  it  joint   commission  against  his  firm 

would  seem,  to  traders  generally;  in  competition  with  the  creditors  of 

see  Hamond  v.  Jdhro,  2  Brownl.  &  the  firm  ;  and  this  rule  applies  in  a 

G.  99.  case  wliere  the  partner  had  died  be- 

{k)  Per  Lord  Eldon,  C'micsha)/  v.  fore  the  bankruptcy,  his  share  had 

Collins,  15  Ves.  227.     The  surviv-  been  taken  by  the  other  partners 

ing  partners  cannot  compel  the  exe-  under  the  provisions  of  the  partner- 

cutor  of  the  deceased  partner  to  take  ship  deed,  and  the  money  due  iu 

the  calculated  value  of  his  share,  respect  of  it  had  not  been  paid  to 

without  a  contract  for  it  with  the  his   executors   at  the  time  of  the 

testator  :  the  executor  has  a  right  to  bankruptcy  {Xamon  v.  Gordon,  L. 

have  the  value  ascertained  in   the  1!.  1  Ajip.   Cas.   195  ;    compare  £x 

way  in  which  it  can  be  best  ascer-  j^rayc  U'cstcolt,  L.  K.  9  Ch.  626). 

tained,  by  sale  {iLid.  ;  Fcathcrston-  {I)  Alder  v.  Fouracrc,  3  Sw.  489. 

Mugh  V.  Fcmcick,  17  Ves.  298.    See  (in)  i-milh  v.   Everett,  27  Bcav. 

Broivn  v.  Gcllatly,  31  Beav.  243).  440.     But  the  surviving  partners, 

"WMiere  surviving  i)artners  insist  on  tliough  executors  of   the  deceased 

continuing    the    partnership    with  partner,  have  still  the  right  to  carry 

the  assets   of  a   deceased   partner,  on  the  same  business  and  at  the  tame 

the  representatives  of  the  latter  are  place  {Davics  v.  Ilodgmn,  25  Beav, 

entitled   to    a  receiver   {Madgwick  177;  l^mitkx.  Ercrcit), 
V.  Wimble,    G   Beav.    495).     It   is 
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Donatio  mortis 
causu. 


contract,  and  that  those  profits  were  to  be  the   actual 
profits,  ascertained  when  the  contract  was  completed,  and 
not  by  valuation  or  by  sale  of  the  contract  (n). 
Executory  Executors  take  an  executory  interest,  Avhere  they  are 

estate.  directed  by  their  testators  to  sell  their  tenements,  though 

they  have  no  kind  of  ownership  (o). 

A  donatio  rtiortis  causa  is  not  to  be  possessed  by  the 
executor.  Though  bad  against  creditors,  and  therefore 
within  the  reach  of  creditors,  it  does  not  regularly  fall 
within  an  administration,  or  require  any  act  by  the  exe- 
cutor to  constitute  a  title  in  the  donee  (-p) ;  it  is  claimed 
against,  and  not  from,  the  executor  (q). 

In  case  of  a  corporation  sole,  no  chattels,  either  iu  action 
or  possession,  shall  go  in  succession  (but  the  executors  or 
administrators  of  the  corporation  shall  have  them),  no  more 
than  the  heir  of  a  private  man  can  have  them  ;  for  suc- 
cession in  a  body  politic  is  inheritance  in  case  of  a  body 
private  (r). 

It  may  here  be  remarked  that  contingent  and  executory 
interests,  whether  in  real  or  personal  estate,  are  transmis- 
sible to  the  representative  of  a  party  dying  before  the 
contingency  upon  which  they  depend  takes  effect.  The 
cases  establish  the  principle  that  such  interests,  though 
they  do  not  vest  in  possession,  may  vest  in  right,  so  as  to 
be  transmissible  to  executors  or  administrators.     But  it  is 


Chattels  of  a 

corporation 

sole. 


Contingent  in- 
terests trans- 
missible. • 


(n)  M'Lean  v.  Kcnnard,  L.  R.  9 
Ch.  336. 

(o)  See  Wins.  E.  P.  312.  A  bare 
authority  coupled  with  a  trust,  as 
iu  the  case  of  executors  having 
power  to  sell  land,  cannot  be  exe- 
cuted by  attorney  {Co7nbes  ca.,  9 
Co.,  75  b).  If  there  be  a  devise 
that  executors  shall  sell  with  the 
assent  of  A,  and  A  die  before  assent, 
the  power  of  the  executors  is  deter- 
m.me([(Dauncy.Annas,'Dyer,  219  a). 

(p)  Per  Ld.  Loughborough,  Tate 


V.  Hubert,  2  Ves.  jr.  120  ;  and  see 
Thomj'son  v.  Hodgson,  2  Str.  777. 

(q)  Per  Sir  J.  Leach,  Duffidd  v. 
Elwcs,  1  Sim.  &  St.  2U. 

(r)  Fulwood's  ca.,  4  Co.  65  a. 
Accordingly  it  was  held  that  a  bond 
to  the  Ordinary  by  an  administrator 
passed,  on  the  Ordinary's  death,  to 
his  personal  representative,  and  not 
to  his  successor  {Houicy  v.  Kuitjht, 
14  Q.  B.  240)  ;  but  see  now  the 
form  of  bond  at  present  iii  use  (Ap- 
pendix, p.  321). 
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obvious  that,  where  the  contingency  upon  which  the  in- 
terest depends  is  the  endurance  of  the  life  of  the  jaarty 
entitled  to  it  till  a  particular  period,  the  interest  itself 
will  be  extinguished  by  the  death  of  the  party  before  the 
period  arrives,  and  will  not  be  transmissible  to  his  exe- 
cutors or  administrators  (.s). 

B,  As  to  Glioses  in  Action. 
(1.)  Accruing  in  the  Lifetime  of  tJte  Deceased. 
By  the  law  all  personalties  and  rights  to  the  personalties  Rig^its  to 

.    .  11  r   •       personalty 

are  given  to  the  executors  or  administrators,  as  all  realties  vest  in  execu- 
and  rights  to  realties  are  given  to  the  heir  (t).  minis^ntMs 

Executors  were  long  ago  given  the  same  action  of  ac-  Actions  of 
count  as  the  testator  might  have  had,  if  he  had  lived,  by  j^^T"*  '^""^ 
a  statute  (u)  which  was  subsequently  extended  to  execu- 
tors of  executors  (x) ;  and  it  was  shortly  afterwards  enacted 
that  administrators  of  an  intestate  shouhl  have  an  action 
to  demand  and  recover  as  executors  the  debts  due  to  the 
deceased  (y).  If  a  man  enters  into  an  obligation  to  pay 
a  sum  of  money  to  another  or  his  heirs,  or  to  another,  his 
heirs,  executors,  or  administrators,  his  executors  or  admi- 
nistrators, and  not  his  heirs,  shall  have  it  (s). 

The  executors  of  a  deceased  shareholder  in  a  company  Txight  to  pay- 
are  entitled  to  be  paid  by  the  company  whatever  is  pay-  '"u"tu? 
able  by  it  in  respect  of  the  shares  of  the  deceased  at  the 
time,  of  his   death,   and  also  whatever  becomes  payable 

(s)  "Wms.  Exors.,  895,  897.  far  so  ever  in  degree  remote,  stands 

(/)  Devon  V.  Paicldt,    Vin.  Abr.  as    to   the   points   botli   of   being, 

Exors.,  Q.  27.  having,  and  doing,  in  the  same  state 

(m)  13  Edw.  1,  Stat.  1,  c.  23,  Ap-  and  plight  as  the  first  and  immediate 

licndix,  p  273.  executor    (Went.    462)  ;    sec   anic, 

(»■)  25   Edw.    3,    Stat.    5,    c.    5,  p.  107,  n.  (b). 
Appendix,   p.  273.      In  all  cases,  {y)  31  Edw.  3,  stat.  1,  c.  11,  Ap- 

except  of  special  trust  or  autliority  peudix,   p.    274.       See  Barker  v. 

without  the  office  of  executorship,  Talcot,  cited  ^josi,  p.  116. 
the   executor  of  an   executor,  how  (;:)  Devon  v.  Paxdett,  uli  supra. 
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Actions  of 
tresi)ass, 
trover,  and 


in  respect  of  those  shares  whilst  they  form  part  of  his 
estate  (a) ;  and  executors  who  are  contributories  may 
petition  to  wind  up  a  company  (b). 

Executors  have,  by  an  old  statute,  actions  of  trespass 
done  to  the  testator's  estate  (c),  and  so  have  executors  of 
quarciinjmlU.  executoYfi{d).  The  statute  by  which  such  actions  were 
bestowed  upon  executors  hath  always  been  expounded 
largely  (e),  and  administrators  have  always  been  held  to 
be  within  the  equity  of  it  (/).  Moreover,  it  being  a  re- 
medial law,  whenever  there  is  a  matter  of  property  in 
question,  it  is  brought  within  the  statute  (g) :  actions  of 
trover  (/i),  and  quare  iTnpedit  for  a  next  avoidance  (/), 
were  long  ago  held  to  be  within  its  equity. 
Actions  against  Actions  have  lain  by  an  executor  against  a  sheriff  for 
tithe-'  '^  ^  '  ^  iahe  leturn  (k),  or  a  non-return  (I),  in  the  lifetime  of  the 
testator ;  also  against  a  bailiff  for  wrongful  removal  of 
goods  (m).  So  too  he  may  have  an  action  for  not  setting 
out  tithes  due  to  the  testator  ('??) ;  also  for  a  fine  set  by 
the  testator,  for  the  fine,  being  set,  does  not  depend  on 
the  inheritance,  but  is  a  fruit  fallen  (o). 


payer,  and 
copyliolder, 


(a)  Liudley,  p.  1048. 

(b)  He  Nondch  Yarn  Company, 
12  Beav.  366. 

(c)  4  Edw.  3,  c.  7,  Appendix,  p. 
273. 

{d)  25  Edw.  3,  Stat.  5,  c.  5,  Ap- 
pendix, p.  273. 

(c)  Per  curiam,  Emerson  v.  Emer- 
son, 1  Vent.  187. 

(/)  Smith  V.  Colgay,  Cro.  Eliz. 
384  ;  jKr  Tindal,  C.  J.,  Tharpe  v. 
Stahcood,  5  M.  &  Gr.  760. 

(g)  Per  Powell,  J.,  Berxcick  v. 
Andrews,  2  Ld.  Eaj^m.  974  ;  see 
2ier  Lord  EUeuborougli,  Wilson  v. 
KnuhleTj,  7  East,  134. 

(/()  Mutland  v.  RiUland,  Cro. 
Eliz.  377. 

(i)  Smalwood  v.  Bp.  of  Coventry, 
ibid.  207. 


{k)  IVilliams  v.  Gary,  4  Mod. 
403. 

{I)  Spurstoiv  y.  Prinee,  Cro.  Car. 
297. 

(m)  Palgrave  v.  Windham,  1 
Str.  212  ;  Chaee  v.  Chacc,  Fortesc. 
359.  An  administrator,  it  was  held, 
must  come  before  execution  exe- 
cuted, because  fictions  in  law  by 
relation  would  not  divest  an  interest 
vested  in  a  stranger  ( Waring  v. 
Duhcrry,  Fortesc.  360). 

(«)  Morcron's  ca.,  1  Vent.  30 ; 
and  see  Rolt  v.  Bradford,  1  Sid.  88. 
But  the  action  will  not  lie  for  such 
tithes  as  the  deceased  never  de- 
manded {Cai-t  V.  Eodgkin,  3  Swanst. 
160). 

(o)  Shutihxcorthv,  Garnet,  3  Lev. 
261. 


EXECUTORS   AND   ADMINISTRATORS.  113 

If  one  covenant  to  make  a  lease  to  J.  S.  and  his  assigns  Specific  per- 

•  formance  of 

by  such  a  time,  and  J.  S.  dieth  before  that  tmie  and  contracts,  and 
before  the  lease  is  made,  it  must  be  made  to  his  exe-  breaches  °^ 
cutors(p);  and,  if  A  contracts  with  B  to  build  him  a 
house,  and  B  dies  while  the  building  is  in  progress,  and 
A  refuses  to  go  on,  an  action  will  lie  against  him  at  the 
suit  of  B's  representatives  (g).  But  the  executor  of  a 
mortgagee  of  real  estate  cannot  bring  an  action  against 
the  mortgagor  for  breach  of  his  covenant  for  title,  without 
showing  some  special  damage  to  the  testator  in  his  life- 
time, or  that  the  plaintiff  claims  some  interest  in  the 
premises  (/•).  It  has  been  a  sort  of  maxim  in  the  law, 
said  Lord  Eilenborough,  that  an  executor  so  far  represents 
his  testator  as  to  be  entitled  to  maintain  an  action  in 
respect  of  all  personal  contracts  made  with  the  testator, 
and  broken  in  his  lifetime  ;  but  from  the  authorities  cited 
it  should  seem  that,  in  contracts  relating  to  the  freehold, 
the  executor  does  not  represent  his  testator  quite  to  that 
extent  (s).  The  distinction  which  attends  real  and  per- 
sonal covenants,  with  respect  to  the  course  in  which  they 
go  to  the  representatives  of  the  person  with  whom  the 
covenants  are  made,  is,  said  Le  Blanc,  J.,  a  clear  one : 
real  covenants  run  with  the  land,  and  either  go  to  the 
assignee  of  the  land  or  descend  to  the  heir,  and  must  be 
taken  advantage  of  by  him  alone ;  but  personal  covenants 
must  be  sued  for  by  the  executor  (t).  The  latter  may  sue 
the  lessee  of  his  testator  for  the  breach,  committed  in 
testator's  lifetime,  of  a  covenant  not  to  fell,  &c.,  trees  ex- 
cepted out  of  the  demise,  the  covenant  here  being  colla- 
teral, and  not  running  with  the  land  (it).     And,  where  a 

{2})  Clmpman  v.  Dallon,  Plowa.  (,•)  Kvigdon  v.  Nottlc,  1  U.  k  S. 

236  ;'  Went.  188,  215  ;  Husband  v.  355. 
Pollard,  cited  2  P.  "Wms.  467.      See  (.«)  PAd.  302. 

too  Anon.,  1  Leon.  316.  (<)  md.  365. 

(?)  Per  Lord  Rorailly,   Cooper  v.  («)  Raymond  v.   Fitch,  2  Cr.  M. 

Jarma)i,  L.  R.  3  £(£.  102.  &  R.  588,  599. 
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vendor  omits  to  make  out  a  good  title  within  tbe  stipu- 
lated time,  and  the  purchaser  dies,  the  latter's  executor 
may  sue  for  damage  incurred  by  loss  of  interest  on  the 
deposit-money  and  the  expense  of  investigating  the 
title  (x).  And  clearly  the  executor  of  a  lessor,  tenant  for 
life,  may  recover  for  a  breach  of  a  covenant  to  repair,  com- 
mitted in  testator's  lifetime,  without  averring  damage  to 
his  personal  estate  (y).  Again,  an  administrator  was 
allowed  an  action  agaiust  a  solicitor  for  negligence  in  the 
conduct  of  the  testator's  business,  whereby  his  personal 
estate  was  injured  (z).  And,  where  a  passenger  on  a  rail- 
way was  injured  by  an  accident,  and  after  an  interval  died 
in  consequence,  it  was  held  that  (in  addition  to  all  rights 
conferred  by  the  Act  next  mentioned)  his  executor  might 
recover  in  an  action  for  breach  of  contract  against  the 
railway  company  the  damage  to  his  personal  estate  arising 
in  his  lifetime  from  medical  expenses  and  loss  occasioned 
by  his  inability  to  attend  to  business  («).  By  Lord  Camp- 
bell's Act,  an  executor  or  administrator  may,  for  the  benefit 
of  the  near  relatives  of  one  whose  death  has  been  caused 
by  another's  neglect  or  default,  maintain  an  action  for 
damages  against  the  culpable  party  {h).  But  an  adminis- 
trator cannot  have  an  action  for  a  breach  of  promise  of 
marriage  to  the  intestate,  at  least  where  there  is  no  special 
damage  (c).  Executors  and  administrators,  said  Lord 
Ellenborough,  are  the  representatives  of  the  temporal  pro- 

{x)  Onnc  V.  Broiicjliton,  10  Bing.  their  testator  [sec  Cruse  v.  Paine, 

533.  L.  R.  4  Ch.  441). 

{y)  Eicketts  v.   Weaver,  12  M.  &  (6)  9  &  10  Vict.  c.  93,  ss.  1-5, 

•\V.  718.  Appendix,  pp.  294,  295.     The  Act 

(s)  Knights  v.  Quarlcs,  2  B.  &  B.  extends  to  a  case  where  the  deceased 

102.  was  au  alien,  and  at  the  time   of 

(a)  Bradshaw  v.  Lancasldre,  d:c.,  the  cause  of  death  was  on  the  high 

Company,    L.    R.    10   C.    P.    189.  seas  {The  Explorer,  L.  R,  3  A.  &  E. 

Executors  may  also  sue  for  an  in-  289). 

demnity  against  the  results  of  a  (c)  Chamberlain   v.  JVilliamson, 

breach  of  contract  entered  into  with  2  M.  &  S.  408. 
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perty,  that  is  the  debts  and  goods,  of  the  deceased,  but 
not  of  their  wrongs,  except  where  those  wrongs  operate  to 
the  temporal  injury  of  their  personal  estate.  But  in  that 
case  the  special  damage  ought  to  be  stated  on  the  record, 
otherwise  the  Court  cannot  intend  it.  If  this  action  be 
maintainable,  then  every  action  founded  on  an  implied 
promise  to  the  testator,  where  the  damage  subsists  in  the 
previous  personal  suffering  of  the  testator,  would  be  also 
maintainable  by  the  executor  or  administrator.  All  in- 
juries affecting  the  life  or  health  of  the  deceased,  all  such 
as  arise  out  of  the  unskilfulness  of  medical  practitioners, 
the  imprisonment  of  the  party  brought  on  by  the  negli- 
gence of  his  solicitor,  all  these  would  be  breaches  of  the 
implied  promise  by  the  persons  employed  to  exhibit  a 
proper  portion  of  skill  and  attention  (d). 

Generally  speaking,  contracts  bind  the  executor  or  ad-  Contracts  bind 

GXGCUtorS  RUG. 

ministrator,  though  not  named.    Where,  however,  personal  administrators, 
considerations  are  of  the  foundation  of  the  contract,  as  in  tf^^^  "°*    * 

'  named,  except 

cases  of  principal  and  agent,  and  ma.ster  and  servant,  the  "^'^^^^^  founded 

on  personal 

death  of  either  party  puts  an  end  to  the  relation,  and,  in  considerations. 
respect  of  service  after  the  death,  the  contract  is  dissolved, 
unless  there  be  a  stipulation,  express  or  implied,  to  the 
contrary  (e).  So,  on  the  death  of  an  apprentice's  master 
during  the  term  of  apprenticeship,  the  agreement  for  ser- 
vice on  the  part  of  the  apprentice  is  generally  at  an  end  (/) ; 
but  the  case  may  be  otherwise  where  the  personal  repre- 
sentative carries  on  the  same  business  as  the  deceased  (g). 

{(l)  Chamhcrlain  v.   Williamson,  damages    belonged    to    her   estate 

2  M.  k  S.  416.     It  may  be  noted  {Xuhle.  v.  Cass,  2  Sim.  343). 

here  that,  where  there  was  a  devise  {c)   Per  "Willes,   J.,   Farroxo    v. 

to  trustees  upon  trust  for  A  during  Wilson,  L.  R.  4  C.  P.  746. 

her  life,  and  after  her  death  to  V>  {/)  Baxter    v.    Burfidd,    2  Str. 

in  fee,  and  the  ti-ustees  recovered  1266  ;  and  sec  the  preamble  of  32 

in  A's  lifetime  damages  for  breach  Geo.  3,  c.  57. 

of  covenants  in  a  lease  granted  by  (z/)  See  Cooper  v.  Simmons,  7  H. 

the  testator,  and  then  subsisting,  &  N.  707. 
and  A  died,  it  was  held  that  the 

I  2 
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Actions  for 
damage  to 
estate. 


Actions  and 
distress  for 
rent. 


Executors  and  administrators  have  (subject  to  certain 
limitations)  a  statutory  power  of  bringing  actions  for  in- 
jury to  the  real  estate  of  the  deceased  (Ii).  And,  where 
an  action  was  brought  to  recover  from  the  promoters  of  a 
public  company  the  price  paid  by  the  plaintiff  for  shares 
Avhich  had  proved  valueless,  and  after  judgment  and  pend- 
ing an  appeal  to  the  House  of  Lords  the  plaintiff  died,  it 
was  held  that  his  interest  survived,  and  was  capable  of 
transmission  to  his  personal  representatives  (i). 

They  have  a  further  statutory  power  of  suing  or  dis- 
training for  arrears  of  rent  due  to  the  deceased  (k).  Where, 
however,  A  was  indebted  to  B  for  rent,  and  B  died,  and 
C  took  out  administration  to  him,  and  died,  having  taken 
a  promissory  note  from  A,  it  was  held  that  the  note  was 
an  alteration  of  the  property,  and  that  the  rent  belonged 
to  the  personal  representatives  of  C,  and  not  to  the  admi- 
nistrator de  bonis  non  of  B  {I).  Where  an  administrator 
makes  an  underlease  of  the  intestate's  term  {m),  reserving 
rent  to  himself,  his  executors,  &c.,  and  dies,  his  executor, 
and  not  the  administrator  de  bonis  non,  shall  have  the 
rent,  and  shall  be  chargeable  with  it  as  assets,  in  the 
nature  of  an  executor  de  son  tort ;  but,  semble,  he  cannot 
distrain  for  it  (n). 

{h)  3  &  4  AVm.  4,  c.  42,  s.  2,  Ap- 
pendix, p.  291.  As  to  au  action 
by  the  executors  of  a  termor  for  in- 
jury done  to  their  testator's  premises 
by  a  riotous  assemblage,  see  Adam 
V.  Inhabitants  of  Bristol,  2  A.  &  E. 
389. 

{i)  Twycross  v.  Grant,  L.  R.  4  C. 
P.  D.  40. 

{Jc)  32  Hen.  8,  c.  37,  s.  1,  Ap- 
pendix, p.  275.  See  OgncVs  ca., 
4  Co.  48  b;  Co.  Litt.  162  b;  Lamhcrt 
V.  Aiistin,  Cro.  Eliz.  332;  Lord 
Fairfax  v.  Lord  Derby,  2  Vern. 
612.  By  tlie  3rd  sec.  of  the  same 
statute,  the  executors  or  adminis- 
trators of  a  man  entitled  in  right  of 


his  wife  may  have  the  like  remedies 
for  rent  due  in  her  lifetime.  Exe- 
cutors of  tenants  for  life  [Hool  v. 
Bell,  1  Ld.  Raym.  172),  and  exe- 
cutors of  executors  (Went.  462),  are 
within  the  statute  ;  but,  semble,  it 
does  not  apply  to  copyhold  rents 
{Ai^plcton  V.  Doily,  Yelv.  135  ;  but 
see  Gilb.  Ten.  186).  As  to  distraint, 
see  further  3  &  4  Wm.  4,  c.  42,  sf. 
37,  38,  AppendLx,  p.  292. 

(7)  Barker  v.  Talcot,  1  \mx. 
473. 

(??i)  As  to  the  power  to  lease,  see 
2}0st,  p.  140. 

(h)  Drue  V.  Baylie,  Frcem.  K.  B. 
402. 
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By  the   Apportionmeut   Act,  1870  (o),   all   rents,    an- Apportionment 
.  •;  ^  "^  '  ^  ''  ^     Act,  IStO. 

naities  (p),  dividends,  and  other  periodical  payments  in 

the  nature  of  income  (except  annual  sums  made  payable 

in  policies  of  assurance  of  any  description  (q) ),  are,  in  the 

absence  of  express  stipulation  to  the  contrary  (r),  to  be 

considered  as  accruing  from  day  to  day,  and  apportionable 

in  respect  of  time  (s),  the  apportioned  part  to  be  payable 

when  the  next  entire  portion  shall  have  become  due  (t) ; 

and  appropriate  remedies  are  given  for  recovering  over 

the  apportioned  parts  (u).     The  object  of  the  statute  was 

to  obliterate  technical  distinctions  between  different  kinds 

of  fixed  income  recurring  from  time  to  time  at  stated 

periods,  upon  which,  on  account  of  their  nature,  those  in 

receipt  of  them  would  rely  for  their  maintenance  and  their 

ordinary  arrangements  in  life.     The  Court  would  be  sorry 

to  put  any  narrow  construction  upon  the  Act  which  would 

tend  to  diminish  its  beneficial  operation  for  the  purpose 

evidently  intended,  but  declined  nevertheless  to  put  upon 

it  any  interpretation  going  beyond  that  purpose,  and  which 

Avould  tend  materially  to  embarrass  or  interfere  with  the 

working  out  of  trading  partnerships,  and  other  kinds  of 

business,  which  pay  Avhat   may  be  called  dividends,  but 

are  really  payments  of  an  entirely  different  nature,  and 

do  not  proceed  upon  the  basis  of  a  fixed  income  recurring 

from  time  to  time  (x).    The  Act  applies  to  specific  devises 

and    bequests  (y),  and    is   retrospective,    so   as   to   apply 


(o)  33  &  34  Vict.  c.  35.  (r)  S.  7. 

(jj)  An    annuity  to  A   and    liis  (s)  S   2. 

lieirs  does  not  {Turner  v.   Turner,  {t)  8.  3. 

Ambl.  776  ;   Earl  of  Stafford    v.  {u)  S.  4. 

Buckley,  2  Ves.  sr.  171  ;   but  see  (x)  See  Jones  v.  Oijle,  L.  R.  8  Cli. 

F(jrso7is  V.   Parsons,  L.   E.  8    Eq.  192,  196. 

260),  but  an  annuity  to  A  for  ever  [y)  Capron  v.  Capron,   L.  11.  17 

does  {Taylor  v.  Martindale,  12  Sim.  Eq.  288  ;  Pollock  v.   Pollock,  L.  11. 

158),  pass  on  bis  death  to  bis  per-  18  Eq.  329  ;  Uasluck  v.  Pcdley,  L. 

sonal  representatives.  K.  19  E([.  271. 

(7)  33  k  34  Vict.  c.  35,  s.  6. 
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to    an    instrument    coming    into    operation    before    its 
passing  (z). 

As  to  the  interest  of  an  administrator  de  bonis  non,  see 
ante,  p.  60,  and  Barker  v.  Talcot,  cited  ante,  p.  110. 


(2.)  Accruing  after  the  Death  oftJie  Deceased. 

Executors  and       Executors  and  administrators  are  in  point  of  law  the 
administrators  owners  of  the  ffoods  which  belonged  to  the  deceased,  and 

have  same  "  °  ' 

actions  as  if      can  bring  the  same  actions  in  respect  of  rights  accruing 

they  were  real    , 

owners.  m  reference  thereto  alter  the  death  oi  the  testator  or  m- 

Trover  and       testatc,  as  if  they  were  the  owners  in  fact  (a).     So  they 

trespass.  can  bring  trover  against  a  person  having  in  his  possession 

effects  of  the  deceased,  and  can  insist  on  his  giving  them 

up  without  an  inventory  or  receipt  (6) ;  and  it  hath  been 

holden  that,  if  a  legatee  takes  possession  of  the  thing 

bequeathed  without  the  assent  of  the  executor,  he  may 

have  an  action  of  trespass  against  him  (c). 

Executors  and       But  they  may  lose  their  rights  by  allowing  them  to 

ralS'l'oS'tteiJ  become  statute-barred.     For  the  purposes  of  the  Statute 

rights  under     gf  Limitations,  an  administrator  claiming  the  estate  or 

the  Statutes  of  °  ■ 

Limitations,  interest  of  a  deceased  person,  of  whose  chattels  he  shall 
be  appointed  administrator,  shall  be  deemed  to  claim  as 
if  there  had  been  no  interval  of  time  between  the  death 
of  the  deceased  person  and  the  grant  of  the  letters  of 
or  by  acqui-  administration  (d).  And  one  whose  suit  is  not  barred  by 
escence,  &c.  ^|-,g  statute  may  be  refused  relief  on  the  ground  of  ac- 
quiescence or  on  other  equitable  ground  (e)  ;  but  lapse  of 
time  will  not  of  itself  bar  an  executor  of  an  executor  of 
his  right  to  have  an  account  of  the  first  testator's  estate 

{z)  In  re  Clinc's  estate,  L.  R.  18  ih)  Cohhctt  v.  Clutton,  2  C.  &  V. 

Eq.  213  ;  compare  Easluclc  v.  Fed-  471. 

ley,  L.  E.  19  Eq.  271  ;  Constable  v.  (c)  Bac.  Abr.  Exors.  (L.)  3. 

Constable,  L.  R.  11  C.  D.  681.  {cl)  B  k  i  Wm.  4,  c.  27,  s.  6. 

{a)  See  Hollis  v.  Smith,  10  Eas  (c)  Ibid.,  s.  27. 

293,  andjw.f«,  pp.  127,  147. 
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taken,  with  a  view  to  ascertain  his  own  testator's  liabilities 
as  an  accounting  party  (/). 

C.  Where  there  is  a  Plurality  of  Executors  or 
A  dministrators. 
If  a  man  appoints  several  executors,  they  are  esteemed  Each  executor 

,  ,  .  ,  ,    ,     or  administra- 

in  law  but  as  one  person,  representing  the  testator  ((/).  tor  is  possessed 
Therefore,  if  two  executors  have  a  term,  and  one  grant  all  "^^^^^^  ^^  ^  ^ 
that  belongs  to  him,  the  whole  term  passes  (/i),  for  that 
each  hath  the  whole,  and  there  be  no  parts  or  moieties 
between  executors ;  so  there  can  be  no  partition  between 
them  (i). 

Semble,  joint  administrators  take  the  same  interest  as 
joint  executors  (/.;),  but  the  point  is  not  of  much  practical 
importance,  having  regard  to  the  marked  disinclination  of 
the  Court  to  grant  a  joint  administration  (l). 

I).  Points  of  Laiu  consequent  upon  the  Nature  of 
iJie  Interest. 
That  which  a  man  has  as  executor  he  cannot  bequeath  Astoanexecu- 
to  another ;  for,  as  soon  as  he  is  dead,  the  thing  goes  to 
the  use  .of  the  first  testator,  and  his  executors  shall  have 
it  as  executors  to  the  first  testator  and  to  his  use,  and  not 
as  executors  to  the  last  testator  nor  to  his  use  (ni).  A  feme 
coverte  executrix  may  make  a  will  of  property  which  she 
only  has  in  aider  droit,  as  executrix,  without  her  hus- 
band's assent  (?i). 

(/)  Smith  V.   O'Grady,  L.  l\.  8  (0  Godolph.,  pt.  2,  c.  16,  s.  2. 

P.  C.  311.  {k)  Sec   Jacomb  v.    Hanvood,  2 

{g)  Bac.  Abr.  Exors.  (D.)  1.  Ves.  sr.  265. 

\h)  Anon.,  Dyer,  23  i.     But  tlie  {I)  Ante,  p.  31. 

possession  of  one  executor  is  not  (m)  Branshy    v.     Grantham,    2 

necessarily  the  possession  of    the  Plowd.  525  ;  Went.  40,  193. 

other,  so  as  to  charge  that  other  per-  {n)  Scammcll    v.    Wilkinson,    2 

sonally  (see  ^wr  Parke,  B.,  Natioii  East,  552  ;j!;t'rTiudal,  C.J. ,  Tucker 

V.  Tozer,  1  Cr.   M.  &  R.   174,  and  v.  Inman,  4  M.  k  Gr.  1076. 
post,  p.  210). 
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and  bank- 
ruptcy. 


Seizure  m 
execution. 


Poor  law 
settlement. 


Merffer. 


The  doctrine 
of  executor's 
assent. 


So  property  which  an  executor  holds  qua  executor  does 
not  pass  from  him  on  his  bankruptcy,  being  in  aider 
droit  (o). 

Goods  of  a  testator  in  the  hands  of  his  executor  can- 
not be  seized  in  execution  of  a  judgment  against  the 
executor  in  his  own  right  (p),  where  he  has  not  used  the 
goods  as  his  own ;  but,  if  has  so  used  them,  he  at  least, 
it  has  been  said,  cannot  object  to  their  being  taken  under 
the  execution  (g)  ;  and,  where  there  had  been  great  delay, 
the  Court  of  Chancery  refused  to  interfere  by  injunc- 
tion (r). 

Executors  and  administrators  may,  by  virtue  of  the 
interest  they  take  as  such,  and  even  before  probate  or 
administration  has  been  granted  to  them,  gain  a  settle- 
ment within  the  purview  of  the  poor  laws,  though  the 
deceased  was  but  tenant  from  year  to  year  (s). 

There  is  no  merger  of  an  estate  which  a  man  holds  as 
executor  or  administrator  with  one  which  he  holds  in  his 
own  right,  at  all  events  so  far  as  regards  the  claims  of 
creditors  upon  the  assets  of  the  deceased  {t). 

In  consequence  of  the  entire  persona]  estate  vesting  in 
executors,  and  of  the  necessity  they  are  under  of  applying 
a  sufficient  part  of  the  assets  in  payment  of  debts  (u), 


(o)  32  &  33  Vict,  c,  71,  ss.  15, 
17  ;  and  see  ExxiarU  Ellin,  1  Atk. 
101.  That  in  such  case,  however, 
he  may  be  dispossessed  by  the 
Court  appointing  a  receiver,  see 
post,  p.  239.  As  to  a  bankrupt 
executor,  -who  was  also  residuary 
legatee,  and  had  paid  the  debts  and 
legacies,  see  per  Lord  Hardwicko, 
Ex  parte  Butler,  1  Atk.  213. 

(j))  Farr  v,  Neioman,  4  T.  E. 
621. 

(g)  Quick  V.  Staines,  1  B.  &  T. 
293. 

(/•)  Hay  V.   Bay,   G.  Coop.  264  ; 


and  see  Gaskell  v.  Marshall,  5  C. 
&  P.  31.  Farr  v.  Netcman  does 
not  sujiply  a  universal  rule  {jjcr  Sir 
T.  Plumer,  Ray  v.  Ray,  267  ;  and 
see  per  Lord  Eldon,  M'Leod  v. 
Drummond,  17  Ves.  168,  and  per 
Sir  J.  Eomilly,  Kiiulerleyy.  Jarvis, 
22  Beav.  23). 

(s)  Rexv.  Inhabitants  of  Horsley, 
8  East,  405  ;  Rex  v.  InJmhitants  of 
Stone,  6  T.  R.  295  ;  Rex  v.  Inhabi- 
tants of  Great  Glenn,  5  B.  &  Ad. 
188. 

(0  Wnis.  Exors.,  pp.  647,  648. 

{u)  Post,  p.  157. 


EXECUTOKS   AND   ADMINISTRATOES.  121 

neither  residuary,  [pecuniary],  nor  specific  legatees  have 
any  interest  without  their  consent  (jj).  The  law  prohibits 
a  legatee  from  meddling  with  the  legacy  without  the  con- 
sent of  the  executor  (y).  If  A  release  by  will  a  debt  due 
to  him  from  B,  it  is  the  better  opinion  that  the  assent 
of  the  executor  is  necessary  to  give  effect  to  the  testator's 
intention,  for,  although  on  the  one  hand  it  may  be  alleged 
that  the  person  to  whom  the  debt  is  bequeathed  must 
necessarily  have  it  by  way  of  retainer,  and  that  such  a 
clause  operates  rather  as  an  extinguishment  than  as  a 
donation,  and  therefore  that  it  needs  no  such  assent  as 
where  there  is  to  be  a  transfer  of  the  property,  yet  on 
the  other  hand  a  debt  so  released  is  regarded  with  great 
reason  in  the  light  of  a  legacy,  and,  like  other  legacies, 
not  to  be  sanctioned  by  the  executor,  in  case  the  estate 
be  insufficient  for  the  payment  of  debts,  but,  as  soon  as 
the  executor  assents,  and  not  before,  it  shall  be  effectually 
discharged  (s). 

The  union  of  the  two  characters  of  executor  and  legatee 
in  one  and  the  same  person  makes  no  difference.  His 
assent  is  as  necessary  to  a  legacy  vesting  in  him  in  the 
capacity  of  legatee  as  to  a  legacy  vesting  in  any  other 
person,  and  that  on  the  same  principles :  till  he  has  ex- 
amined the  state  of  the  assets,  he  is  incompetent  to 
decide  whether  they  will  admit  of  his  taking  the  thing 
bequeathed  as  a  legacy,  or  whether  it  must  not  of  neces- 
sity be  applied  in  satisfaction  of  debts  (a). 

If  A  bequeaths  a  term  to  B  for  life,  remainder  to  C, 
and  the  executor  assents  to  the  bequest  to  B,  this  will 
amount  to  an  assent  to  the  bequest  over  to  C;  but  where 
the  executor  is  himself  tenant  for  life,  and  he  has  entered 

{x)  Per  Lord  Hardwicke,   Mead  (y)  Bac.  Abr.  Uxors.  (L.)  3, 

v;  Lord  Orrery,  3  Atk.  239.   Dona-  (c)  Toller,  308. 

tiones  moiiis  caiisd  form  an  excep-  (a)  Ibid.,  345. 
tion  to  the  rule  :  see  ante,  p.  110. 
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What  will 
amount  to  an 
assent. 


into  possession,  it  is  presumed  (subject  to  rebuttal  (b) ) 
that  he  has  entered  as  executor,  although  the  testator 
may  have  left  no  debts,  and  a  special  assent  to  the  re- 
mainder must  be  shown  (c).  His  right  to  possession  as 
executor  is  certain,  but  it  is  not  certain  that  he  has  or 
will  have  any  other  right.  It  is  his  duty  to  take  posses- 
sion as  executor;  it  is  neither  his  duty  nor  his  right  to 
take  possession  as  legatee  till  he  has  satisfied  the  testa- 
tor's debts,  or  has  ascertained  that  the  assets  are  sufficient 
for  that  purpose  (d).  The  rule  is  the  same  in  the  case  of 
personal  chattels  bequeathed  in  succession  (dd). 

As  it  is  the  will  of  the  testator  which  gives  the  interest 
to  the  legatee,  so  this  matter  of  assent  seems  only  a  per- 
fecting act  for  the  security  of  tlie  executor,  and  therefore 
the  law  does  not  require  any  exact  form  in  which  it  is  to 
be  made ;  hence  any  expression  or  act  done  by  the  exe- 
cutor which  shows  his  concurrence  to  the  thing  bequeathed 
Assent  may  be  -yyill  amount  to  an  assent  (e).     The  assent  may  be  express 

express  or  im-  .  ,        ,  ,      .        , . 

plied,  or  implied ;  the  executor  may  not  only  m  direct  terms 

authorise  the  legatee  to  take  possession  of  the  legacy,  but 
his  concurrence  may  be  inferred  either  from  indirect  ex- 
pressions or  particular  acts,  and  such  constructive  permis- 
sion shall  be  equally  available  (/) ;  a  small  matter  shall 
amount  unto  an  assent,  an  assent  being  but  a  rightful 
act  (g).  The  principle  is  that,  if  an  executor  in  his 
manner  of  administering  the  property  does  any  act  which 
shows  that  he  has  assented  to  the  legacy,  that  shall  be 


(h)  Trail  v.  Bull,  22  L.  J.  (Ch.) 
1083.  The  case  is  reported  below 
in  1  Coll.  352. 

(c)  LampeVs  ca.,  10  Co.  46  6; 
Anon.,  Dyer,  277  6;  Bac.  Abr. 
Exors.  (L.)  3  ;  Yoiing  v.  Holmes,  1 
Str.  70  ;  Adams  v.  Pierce,  3  P.  Wms. 
12;  Stevenson  v.  Mayor,  d-c,  of 
Liverpool,  L.  R.,  10  Q.  B.  81;  and 
see  per  B.olie,  B.,  Elliott  v.  Elliott, 


9  M.  &  W.,  28  ;  Att.-Gcn.  v.  Potter, 
5  Beav.  164. 

(d)  Per  Lord  Cran worth,  Trail 
V.  Bull,  uhi  supra. 

{dd)  Hichardsv.  Browne,  3  Bing. 
N.  C.  493,  500. 

(c)  Bac.  Abr.  Exors.  (L.)  3. 

(/)  Toller,  308. 

(g)  Per  Lord  Nottingham,  Noel 
V.  Rohinson,  1  Veru.  94. 
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taken  as  evidence  of  assent ;  but,  if  his  acts  are  referable 

to  his  character  of  executor,  they  are   not  evidence  of 

assent  (h).     Again,  the  assent  may  be  absokite  or  condi-  absolute,  or 
1  /  •       1  T  •         1  •  nn   ■  conditional, 

tional  {i) ;  but  a  conditional  assent  is  sufficient  only  where 

it  is  the  case  of  a  condition  subsequent,  or  such  a  one 

as  the  executor  had  no  authority  to  annex  for  his  own 

benefit  (Ic).  Whether  there  has  been  an  assent  or  not  may 

involve  matter  of  law,  but  it  is  generally  a  question  of 

fact  (l). 

Executors  may  assent  as  to  part  only  of  a  legacy  (m).      or  partial. 

Where  assent  has  been  completed  by  payment  or  pos-  As  to  whether 
session  of  the  subject  of  bequest,  retractation  is  too  late,  retracted. 
But,  if  assent  be  not  so  perfected,  and  its  recall  is  not 
attended  with  injury  to  a  third  person,  as  to  a  bond  fide 
purchaser  from  the  legatee  on  the  faith  of  such  assent,  it 
seems  only  reasonable  that  tlie  executor  should  have  an 
opportunity  to  retract  it  under  particular  circumstances, 
e.g.,  in  the  case  of  unknoAvn  debts  being  unexpectedly 
claimed,  which  occasion  a  deficiency  (n). 

It  may  be  mentioned  here  that  executors  qud  executors  Executor 
are  by  statute  disabled  from  being  protectors  of  settle-  pi-otector  of 

mentS  (o).  settlement. 


(h)  Per  Gibbs,  C.J.,  Hoc  v. 
Sturges,  7  Taunt.  223. 

(i)  Toller,  308. 

Ik)  Per  Parke,  B.,  EUiolt  v. 
miiott,  9  M.  &  W.  28. 

(^)  Per  Ld.  Abinger,  C.B.,  ibid. 
27  ;  Mason  v.  Farncll,  12  M.  &  W. 
674.  As  to  what  particular  expres- 
sions or  acts   have   been  held  to 


amount  to  assent,  see  "Wms.  Exors, 
1332,  lZn;SpackmanY.  Timhrcll, 
8  Sim.  260,  262,  and  Wilson  v. 
Rhodes,  L.  R.  8  C.  D.  777. 

{m)  Per  Parke,  B.,  Ellioti  v. 
Elliott,  9  M.  &  W.  28. 

(n)  Eoper  on  Legacies,  855. 

\o)  3  &  4  Wm.  4,  0.  74,  s.  27. 
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CHAPTER    XIX. 

THE  SOURCE  OF  THE  TITLE  AND  AUTHORITY  OF  EXECU- 
TORS AND  ADMINISTRATORS,  AND  THEIR  POWERS 
AND  LIABILITY  BEFORE  PROBATE  AND  ADMINISTRA- 
TION  RESPECTIVELY. 

A.  Source  of  an  Executor's  Title  and  Authority. 
Executor's  The  right  of  the  executor  is  derived  from  the  will,  and 

right  derived 

from  the  will,  not  from  the  probate  (a) ;  he  has  his  right  immediately  on 

the  death  of  the  testator,  and  the  right  draws  after  it  a 

probate  being    constructive  possossion  ;  probate  is  a  mere  ceremony,  evi- 

only  CGrG" 

luonial.  donce  of  his  right  (6),  and  is  of  the  same  effect  as  if  the  will 

had  been  proved  immediately  after  the  death  of  the  testator, 

Deceased's       by  reason  of  the  relation  of  the  probate  (c).    The  property 

iriTxecutor  ^  ^^  ^^^®  deceased  vests,  therefore,  in  his  executor  from  the 

from  time  of     time  of  his  death  (d),  the  law  knowing  no  interval  between 

the  testator's  death  and  the  vesting  of  the  right  in  his 

representative,  i.e.,  his  executor  (e). 

B.  An  Executor's  Poivers  and  Liability  before  Probate. 

Executor  has         It  follows  from  the  last  paragraph  that  on  his  testator's 

powers. ^"^'^   death  an  executor  becomes  clothed  at  once  with  ample 

powers.    In  fact,  he  is  a  complete  executor  to  all  purposes 

(a)  Comber's  Ca.,  1  P.  Wms.  768,  Beav.  366. 

{b)  Per  Ashhurst,    J.,   Smith  v.  {d)   Woolley  v.  Clark,  5  B.  &  Al. 

Milles,  1 T.  R.  480.  744. 

(c)    Graysbrook  v.    Fox,    Plowd.  (c)    Whitehead  v.    Taylor,  10  A. 

281  ;  Ingle  v.  Richards  (No.  2),  28  &  E.  211. 
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["but  bringing  of  actions" — which  will  be  dealt  with  pre- 
sently] before  probate  (/). 

Thus  it  has  been  decided  that  before  probate  he  can  Instances. 
release  debts  (g)  or  actions  (h),  distrain  (i),  get  in  and 
receive  his  testator's  estate  (/c),  assent  to  a  legacy  (l), 
demise  (m),  grant  a  next  presentation  (n),  and  generally 
alien  or  give  away  the  goods,  or  otherwise  intermeddle 
with  them  (o).  But  although  executors  can  make  an 
assignment,  and  give  a  receipt  for  the  purchase  money, 
which  are  binding,  before  probate,  the  purchaser  is  not  Purchaser  not 

'  .  1,1  bound  to  pay 

bound  to  pay  his  purchase  money  until  probate,  because,  purchase 
till  the  evidence  of  title  exists,  the  executors  cannot  give  ^ecuto^beforo 
a   complete   indemnity  {■})).     The   assignment  cannot   be  Probate, 
given  in  evidence  as  an  assignment  by  an  executor  with- 
out  showing   probate  of  the  will  in  proof  of  his  being 
executor ;  for  the  Courts  cannot  receive  a  will  in  evidence 
in  respect  of  personal  estate  until  it  has  been  sanctioned 
by  the  [Court],  and  the  probate  is  the  only  legal  proof  of 
such  sanction.     Thus,  till  probate  is  obtained,  there  is  a 
good  assignment  for  all  the  purposes  of  title,  but  there  is 
not  any  legal  evidence  to  prove  the  right  to  make  such 
assignment :  as  soon  as  the  will  has  been  sanctioned  by 
the  [Court],  then  the  defect  of  evidence  is  supplied,  and 
there  is  a  good  title  in  point  of  fact  and  of  law  (q). 

If  an  executor  does  an  act  and  dies  before  probate,  Acts  of  execu- 
nevertheless  the  act  will  be  valid,  if  the  will  is  ultimately  bcfori'probato 

valid. 

(/)   Wmikfm-d  V.    Wankford,    1  (???)  Roc  v.  SummcrscU,  2  W.  Bl. 

Salk.  301.  694. 

{g)  Grai/sh-ookv.  Fox,  V\owd.  281;  (n)  Smithlcy  \.  Chomcleij,   Dyer, 

Wills  V.  kick,  2  Atk.  285.  135  a. 

(h)  Co.  Litt.    292  b  ;  Middldons  (o)    TFanlford  v.   TFanlford,  uhi 

<:«.,  5Co.  28a;  TFaidfordv.  IFank-  supra  ;  Brazier  y.   Jhidsou,  8  Sim. 

ford,  nbi  supra.  67. 

(i)   Whitehead  v.Tuylrr,  10  A.  &  (;?)  Newton  v.  M.  11.    Co.,  1  Dr. 

E.  210.  &  Sm.  583. 

(^•)"  Wills  V.  Rich,  nli  supra.  (q)  3  Preston  Abstr.,   146.     See 

(Z)  Anon.,  Freem.  Ch.  22  b.     See  ante,  p.  93. 
Johnson  v.  Warwick,  17  C.  B.  516. 
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Before  probate, 
executor  can- 
not proceed 
with  action 
bej'ond  point  at 
which  he  has 
to  prove  his 
title, 

but  it  is  suffi- 
cient if  he 
then  produce 
the  probate. 


So,  where  he 


proved  or  administration  granted  with  it  annexed.  The 
Court  has  then  the  legal  optics  through  which  to  look. 
The  convenience  of  mankind  requires  such  a  rule  (r).  A 
term  was  vested  in  H,  who  died,  having  appointed  his 
wife  executrix.  She  assigned  to  B,  and  died  without 
having  proved  her  husband's  will.  Letters  of  administra- 
tion were  taken  out  to  H,  and  the  administrator  sought 
to  make  a  title  to  the  term  ;  but  the  Court  held  that  the 
assignment  to  B  was  good  (s).  And,  in  an  old  case  (t), 
where  a  term  was  devised  to  the  executor,  who  entered, 
and  died  before  probate,  it  was  held  that  his  entry  was  a 
good  execution  of  the  devise. 

An  executor  may  commence  an  action  before  probate, 
but  he  cannot  go  on  with  it  beyond  the  stage  at  which  he 
has  to  prove  his  title :  at  that  stage  the  executor  suing 
must  prove  that  he  is  such,  and  that  he  can  only  do  by 
producing  the  probate  (u).  He  need  not  have  obtained 
probate  at  the  time  he  delivers  his  pleadings  ;  it  is  suffi- 
cient if  he  have  it,  when  it  is'wanted  in  evidence  (x)  ;  and, 
where  the  probate  was  necessary  to  prove  the  title  of  an 
executor  moving,  it  was  held  sufficient  to  produce  it  when 
the  motion  was  actually  heard,  though  the  will  had  not 
been  proved  at  the  time  for  which  notice  of  motion  was 
given  (y).  It  must  be  borne  in  mind  that  not  proving  the 
will  is  only  an  impediment  to  the  action  :  the  right  of 
action  is  the  same  before  probate  as  after  (z). 

So  an  executor  may  before  probate  apply  for  an  adjudi- 


(?•)  Johnson  v.  Warwick,  17  C. 
B.  516  ;  Brazier  v.  Hudson,  8  Sim, 
67. 

{s)  Brazier  v.  Hudson,  uli  supra. 

(t)  Anon.,  Dyer,  367  a. 

(u)  Wankford  v.  Wankford,  1 
Salk.  303  ;  Wills  v.  Rich,  2  Atk. 
285  ;  Pinncyy.  Pinney,  8  B.  &  C. 
335. 

{x)  Thompson  v.  Reynolds,  3  C.  & 


P.  123.     It  would  be  prudent,  how- 
ever, for  the  pleader  to  aver  probate, 
to  avoid  difficulties  on  demurrer  ; ' 
see  Humjihrcys  v.  Inglcdon,    1   P. 
Wms.  752. 

{y)  Newton  v.  M.  R.  Co.,  1  Dr.  & 
Sm.  583. 

(2)   Wankford  V.   Wankford,  uhi 
siqyra. 
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cation  in  bankruptcy,  but  he  must  obtain  probate  before  a^ppHes  in 

■^      "^  '■  bankruptcy. 

an  adjudication  can  be  made  (a). 

It  Avould  appear,  however,  that  an  executor's  right  to  Jurisdiction  to 

•  1       1  Til  ^^^y  procecd- 

sue  before  probate  is  not  quite  absolute.  It  has  been  beld  ings  by  execu- 
that,  where  it  appears  that  a  plaintiff,  by  suing  as  executor  probato!'^^ 
Avhen  he  has  not  proved  the  will,  is  abusing  the  process  of 
the  Court,  the  Court  has  a  common  law  jurisdiction,  under 
its  general  superintending  power  to  prevent  its  process 
from  being  used  for  the  purpose  of  oppression  and  injus- 
tice, to  stay  the  proceedings  until  probate  shall  be  taken 
out ;  but  some  good  ground  must  be  shown  by  a  defendant 
making  such  an  application  (b). 

The  difficulty  which,  as  above  pointed  out,  obstructs  an  Executor  is 
executor  taking  legal  proceedings  before  probate,  relates,  probate,  to 
of  course,  only  to  proceedings  v/hich  he  avowedly  takes  ^^^^^  *'i™^^"J\ 

'  ^  i-  '^  •!  actions  founded 

(/ita  executor,  and  not  to  such  as  are  founded  on  posses-  on  possession, 

or  on  his  own 

sion,  or  on  contracts  entered  into  with  himseit  personally,  contracts. 
In  cases  where  he  has  actually  been  possessed  of  the  pro- 
perty which  is  the  subject  of  the  proceedings  before  it 
came  to  the  hands  of  the  defendant,  such  possession  is, 
according  to  the  general  princii^le,  of  itself  sufficient,  with- 
out showing  any  title,  to  establish  a  'primiX  facie  case ;  nor 
need  he  show  any  title,  when  proceeding  on  a  contract 
entered  into  with  himself  (c). 

Correlative  to  an  executor's  right  to  sue  is  his  liability  Executor  may 
to  be  sued  before  probate,  if  he  have  elected  to  act  ((?).   An  probate  if  be 

(a)   Rogers  v.   Jamm,   7   Taunt.  Waiikford,  1  Salk.   301  ;  per  Best, 

147  ;    'Ex  parte    Paddy,    3   Madd.  C.     J.,     Douglas    v.     Forrest,     4 

241.  Bing.   704  ;  jjcr   Lord   Lyndhnr.st, 

(6)   TFebb  v.  Adkins,   14  C.   B.  c.  B.,  Bleicitt  v.  BIcicUt,  Yoinige, 

^^1-  543  ;  2)er  Lord  Eldon,    Wehstcr  v. 

(c)  Wms.    Exors.    310;   and  sec  JVcbsler,   10  Ves.    93.       It  would 

ante,   p.    118.     Slight   evidence   of  be  injustice    to    allow    actions    to 

possession  is  sufficient  iu  an  action  be  brought  against  one  appointed 

by  the  legal  personal  representative  executor,  who  never  meant  to  act 

against   a  ^\Tongdoer  {Oughton  v.  as  such,  before  he  had  an  opportu- 

Seppings,  1  B.  &  Ad.  241).  nity  of  renouncing.     If  he  be  liable 

{d)  Went.     86  ;      JVaiikford    v.  to  actions  before  he  has  acted  as 
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have  elected  to  executor  wlio  has  not  proved  the  will  is  properly  joined  as 
a  defendant  with  the  other  executors,  if  he  has  acted  as 
executor,  whether  or  not  he  has  received  any  assets  (e).  He 
may  not,  by  his  own  act  of  delaying  the  probate,  keep  off 
suits,  except  he  will  refuse  in  due  manner,  that  so,  ad- 
ministration being  granted,  there  may  be  somebody  suable 
by  the  testator's  creditors  (/).  An  action  for  an  account 
was  allowed  by  Lord  Hardwicke  while  a  suit  was  depending 
in  the  Ecclesiastical  Court,  on  the  ground  that  that  Court 
had  no  way  of  securing  the  effects  in  the  meantime  (g) ; 
similarly,  it  was  held  that  an  action  for  discovery  would  lie 
against  an  executor  before  probate,  or  during  litigation  of 
the  will,  such  discovery  being  for  the  benefit  of  all  persons  in- 
terested therein,  and  necessary  (it  was  said)  for  the  preser- 
vation thereof  (/it).  So  a  bill  for  administration  was  allowed 
against  an  executor  before  probate  by  Lord  Lyndhurst  (i) ; 
but,  scmhie,  but  sucli  bills  have,  on  the  other  hand,  not  infrequently 
administration  l^^G^  disallowcd,  the  Court  being  held  in  such  cases  to  be 
cannot  be  had  Jit^^ited   to   orrantinQr    protection   to   the   estate  (k),   even 

agamst  him.  o  o     i  ^  \   / 

though  the  defendant  had  possessed  himself  of  part  of 
the  personal  estate  (l).  If,  said  Lord  Romilly  (m),  the 
defendant  had  possessed  himself  of  every  penny  of  the 
personal  estate,  that  would  not  entitle  the  plaintiff  to  the 
relief  he  asks :  if  a  person  has  taken  possession  of  the 
estate,  you  may  file  a  bill  for  a  receiver  to  take  care  of 


executor  or  proved  the  will,  his 
liability  must  arise  on  the  instant 
of  the  death  of  the  testator,  and 
many  actions  might  be  brought 
against  him  before  he  could  re- 
nounce, and  from  these  actions  he 
could  not  be  relieved  without  ex- 
pense and  trouble  {per  Best,  C.  J., 
Douglas  v.  Forrest,  4  Bing.  704). 

(c)  Per  Turner,  L.  J.,  Vklcers  v. 
Bell,  3  N.  R.  626. 

(/)  AVent.,  86. 

((/)  Ph-ijuis  V.  Steward,  1  Atk.  285. 


See^;os<,  p.  129. 

(/i)  Dulwich  College  v.  Johnson, 
2  Vern.  49. 

(i)  Bleicitt  y.  Blcwitt,  Younge, 
541  ;  and  see  Ambler  y.  Lindsay,  L. 
R.  3  C.  D.  198. 

(k)  Baron  de  Feucheres  v.  Daiccs, 
5  Beav.  110  ;  Ovcrington  v.  Ward, 
34  Beav.  175. 

[l)  Cary  v.  Hills,  L.  R.  15  E-j. 
79. 

(»i)  Ibid. 
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the  property  until  a  legal  personal  representative  is 
appointed,  and  the  Court  will  appoint  a  receiver  for  that 
purpose,  but  that  is  a  totally  different  thing  from  making 
a  decree  for  general  administration.    It  will  thus  be  seen  ^ 

that  the  practice  in  this  respect  can  hardly  be  called 
settled.  Since  an  executor,  if  he  has  elected  to  act,  is 
veritably  an  executor  before  probate  (n),  the  reason  of  the 
thing  would  seem  to  be  with  Lord  Lyndhurst's  decision  in 
Blevntt  V.  Bleiuitt  (o) ;  but  the  authorities  are  principally 
the  other  way.  In  any  case,  the  reason  given  by  Lord 
Hardwicke  in  Phipps  v.  Steward  {p)  for  permitting  bills 
against  executors  before  probate— ^viz.,  that  the  Ecclesias- 
tical Court  had  no  means  of  securing  a  testator's  effects 
during  litigation  as  to  his  will — is  no  longer  of  any  weight 
for  the  Probate  Division  has  now  the  power  of  appointing 
an  administrator  pendente  lite  {q),  and,  of  course,  since  the 
Judicature  Act,  has  all  the  power  of  appointing  receivers 
before  probate  formerly  possessed  by  the  Court  of  Chan- 
cery (?■), — indeed,  a  wider  power  (s). 

C.  Source  of  an  Administrator's  Title  and  Authority. 
An  administrator  receives  his  right  entirely  from  the  Ailministra- 
admmistration  {t),  and  the  deceased  s  property  vests  m  derived  from 
him  from  the  time  of  the  grant  of  letters  of  administra-  from'^thrd^ato' 
tion  (u).  f  *^'cl\ 

^    '  deceased  s  pro- 

perty vests  iu 

D.  An  Administrators  Powers  and  Liability  before     iii™- 

A  dministration. 
That  an  administrator's  title  is  derived  from,  and  is  first  Results  of  tbe 

.  r       1      •    •  .....       doctrine  .OS  to 

called  mto  being  by,  the  letters  of  admuiistration  is  indis-  origin  of  ad- 

{n)  Ante,  p.  124.  ante,  p.  26. 

(o)  Yomige,  541.  (s)  36  &  37  Vict.    c.   66,   s.   25. 

ip)  1  Atk.  285.  sub.-s.  8,  Appendix,  p.  320. 

(q)  See  ante,  p.  66.  (I)  Comber's    Oct.,     1    P.    Wms. 

(r)   As    to    the    identity  of  the       768. 

powers  of  the  difFerent  divisions  of  («)    Woollcy  v.  Clark,  5  B.  &  AL 

the    High    Couit   of    Justice,  see       744. 
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ministrator's     putable,  but  the  proposition  has  led  to  directly  contradic- 

title,  literally  ,      .    •  ^^  •     i         i  i  •      • 

received.  tory  decisions,  according  as  it  has  been  taken  in  its  naked 

literalness,  or  been  supplemented  by  a  fiction  to  be  pre- 
sently noticed. 

The  proposition,  nakedly  accepted,  denies  an  adminis- 
trator any  title  or  authority  until  administration  has  been 
granted  to  him,  and  then  only  in  respect  of  things  then 
existing  or  coming  afterwards  into  existence.  Accordingly, 
it  has  been  held  that,  before  admiuistration  granted,  an 
administrator  cannot  release  an  action  (x)  or  a  debt  (y), 
assign  the  deceased's  property  (z),  or  bring  an  action  (a), 
though  he  be  administrator  with  the  will  annexed  {h).  So 
it  was  decided  that,  where  by  partnership  articles  an 
option  was  given  to  the  executors  or  administrators  of  a 
deceased  partner  by  giving  notice  to  succeed  to  the  share 
of  the  deceased,  such  notice  could  not  be  effectually  given 
by  one  who,  not  an  administrator  at  the  time,  subse- 
quently obtained  administration  (c). 

The  effect  of  strict  decisions  like  the  above  was  to  leave 
the  administrator  helpless  and  remediless  in  the  face  of 
wrongs  done  to  his  deceased's  estate  in  the  interval  be- 

relation 

adopted  by  the  tween  the  death  and  the  grant  of  letters  to  himself.  To 
repair  such  a  miscarriage  of  justice,  the  Courts  adopted 
the  convenient  fiction  that  letters  of  administration,  when 
obtained,  operate  retrospectively,  having  relation  back  to 
the  death  of  the  deceased,  so  as  to  enable  the  administra- 
tor to  sue  before  the  grant  to  him  of  administration,  or, 


To  meet  the 
injustice  of 
such  results, 
the  fiction  of 


{x)  Middhton's  Ca.,  5  Co.  28a. 

{y)  Barefoot  v.  Barefoot,  Palm. 
411  ;  Whitehall  v.  Squire,  1  Salk. 
295. 

(2)  3  Preston,  Abstr.  146. 

(rt)  JFankford  v.  Wankford,  1 
Salk.  301. 

(&)  Phillips  V.  Hartley,  3  C.  &  P. 
121. 

((•)  Holland  Y.  King,  6  C.  B.  727. 


The  judges  did  not  give  their  rea- 
sons for  so  deciding,  but  from  the 
arguments  it  may  be  assumed  that 
they  based  their  decision  upou  the 
non-relation  of  letters  of  adminis- 
tration. If  this  be  so,  they  would 
presumably  have  come  to  a  contrary 
conclusion  in  the  case  of  an  executor 
giving  the  notice. 
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after  administration,  in  respect  of  matters  occurring  pre- 
viously thereto  (d). 

An  attempt  was  made  by  Parke,  B.,  to  qualify  that  Attempted 

^  .  -^^  '  ...        qualification  of 

aspect  of  the  doctrine  by  which  letters  of  administration  the  fiction. 
are  held  to  relate  back  to  acts  done  between  the  death  of 
the  intestate  and  the  taking  out  of  the  letters  :  the  learned 
Judge  was  of  opinion  that  the  doctrine  only  exists  in  those 
cases  where  the  act  done  is  for  the  benefit  of  the  estate  (e). 
This  refinement,  which  obviously  gives  rise  to  additional 
uncertainty,  does  not  appear  to  have  been  followed. 

These  actions,  founded  on  the  fiction  (/)  of  relation,  are  Justification  of 
based  upon  the  broadest  ground  of  equity,  viz.,  that  other- 
wise there  would  be  no  remedy  for  the  wrong  done  (g). 
The  contrary  decisions,  while  they  possess  the  superficial 
merit  of  logical  accuracy,  are  altogether  wanting,  it  is  sub- 
mitted, in  the  substantial  feature  of  justice. 

Of  course,  when  an  administrator  sues  before  adminis-  Administrator 
tration,   he  meets  with  the  same  impediment  that  con-  farwith^a^ctions 
fronts  an  executor  suing  before  probate, — he  cannot  pro- T^*'^°"*,^J°j.g . 
ceed  beyond  the  point  where  proof  of  his  title  becomes 
necessary,  without   producing  the   letters   of  administra- 
tion (h),  though  it  is  sufficient  to  produce  them  then  {i)  ; 
and  it  is  presumed  that  the  common-law  jurisdiction  which 

{(l)  Longv.Hcbb,Sty.  2 il;  A 7W71.,  Bates  yrere  uot  cited.     See  further 

Comb.   451  ;   Eunqjhrcys  v.  Hum-  on  this  doctrine  of  relation,  Lucy 

phreys,   3  P.  Wms.  351  ;  Moses  v.  v.  Walrond,  3  Bing.  N,  C.  841. 
Levi,  3  Y.  &  C.  366  ;  Fell  v.  Lut-  (c)  Morgan  v.  Thomas,   8  Exch. 

widge,  Barnard.   320  (where    it   is  302  ;    Bodger  v.    Arch,    10   Exch. 

said  the  rule  was  otherwise  at  law)  ;  333. 

Cartis  v.  Vernon,  3  T.   R.  587,  af-  (/)  That   he  doctrine  of  relation 

firmed,    2   H.    Bl.    18  ;    Thnrpc  v.  is  a  mere  fiction,  however  salutary, 

Slallicood,  5  M.  &  Gr.  760,  follow-  seems  clear,  especially  since  21  &  22 

ing,  Tindal,    C.   J.,  said,    "a  con-  Vict.  c.  95,  s.  19,  Appendix,  p.  305. 
tinuous  current  of  authorities,"  q.  (g)  Per  Roll,  C.  J.,  Longx.  Hcbb, 

r,  ;  Foster  v.   Bates,  12  M.  &  W.  ubi  supra. 

226  •   Welchman  v.  Sturgis,  13  Q.  (h)  Hunt  v,   Stevens,    3   Taunt. 

B.  552.     But  see  Crossficldy.  Such,  113.     See  aiite,  p.  126. 
8  Exch.    825,  in  which,  however,  [i)  Horner  v.  Horner,  23  L.  J.  N. 

Tharjic  v.  StalUcood  and  Foster  v.  S.  Ch.  10. 

K  2 
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and,  scmhle 
his  proceedings 
before  admin- 
istration may 
be  stayed. 

Further  ap- 
plication of 
rule  of  rela- 
tion. 


No  difficulty  in 
prosecuting 
actions  founded 
on  possession  or 
own  contracts. 

One  who  acts 
as  administra- 
tor before 
administration 
is  executor 
de  son  tort. 


has  been  claimed  by  the  Court  over  such  actions  by  an 
executor  (k)  is  equally  aj)plicable  to  like  proceedings  by  an 
administrator. 

That  personalty  vests  in  an  administrator  by  relation 
was  the  opinion  of  Mr.  Justice  Williams  (l) ;  and  it  has 
been  held,  upon  the  same  principle,  that  an  administrator 
may  demise  before  administration  is  granted  to  him  (m). 
The  rule  of  relation  applies  also  to  leaseholds  (n). 

Of  course,  as  regards  actions  founded  on  possession  or 
on  his  own  contracts,  an  administrator  is  on  the  same  foot- 
ing as  an  executor  (o). 

Inasmuch  as  an  administrator  derives  his  title  solely 
from  the  grant  to  him  of  letters  of  administration,  one 
who  acts  as  administrator  before  such  grant  is  really  an 
executor  de  son  tort.  Actions  against  persons  so  acting, 
and  the  subject  of  tortious  executorship  generally,  are 
treated  of  in  another  part  of  this  work  (p). 


(k)  Ante,  p.  127. 

{I)  Searson  v.  RoMnson,  2  F.  & 
F.  353. 

(?/i)  Patten  V.  Patten,  Alcock  and 
Napier,  493  (Ireland). 


{n)  Barnttt  v.  Earl  of  Guilford, 
11  Exch.  19. 
(o)  Ante,  p.  127. 
{2>)  Chap.  XXVIII. 
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CHAPTER    XX. 

THE  POWERS   OF   EXECUTORS  AND  ADMINISTRATORS   DULY 
CONSTITUTED. 

A.  Tlie  Nature  and  Extent  of  the  Powers, 
An  executor  or  administrator  may  enter  into  the  house  Executors  and 

s'  .-,       ^      •  J  ,1  1       •  f  1  ,  •         administrators 

01  the  neir,  and  remove  the  goods,  it  he  can  get  possession  can  enter  house 
without  force ;  otherwise  he  must  resort  to  his  action  (a).     ^^'^' 
His  power  of  distress  has  been  ah-eady  noticed  {h). 

The  general  rule  both  of  law  and  equity  is  clear,  that  an  aiieu  the  pcr- 
executor  may  dispose  of  the  assets  of  the  testator,  that  and  give 
over  them  he  has  absolute  power,  and  that  they  cannot  be  ''^'^^'i'*®' 
followed  by  the  testator's  creditors.     It  would  be  mon- 
strous if  it  were  otherwise,  for  then  no  one  would  deal 
with  an  executor.     He  must  sell,  in  order  to  effect  the 
will ;  but  who  would  buy,  if  liable  to  be  called  to  an  account  ? 
It  is  also  clear  that,  if  at  the  time  of  alienation  the  pur- 
chaser knows  they  are  assets,  this  is  no  evidence  of  fraud, 
for  all  the  testator's  debts  may  have  been  already  satis- 
fied (c) ;  and  it  is  not  reasonable  to  put  every  purchaser 

(a)   See  Touchstone,  475  ;  Went.  to  {per  Stuart,    V.-C,    Wright  v. 

81,  202;  Toller,  253.  rwf/crs,  L.  R.    2  P.  &  D.  180).     It 

{b)  Ante,  p.  116.  should  here  be  mentioned  that  exe- 

(c)    Per  Lord  Mansfield,    IVhnh  cutors  and  administrators  of  a  lessee 

V.  Booth,  4  T.  R.  625.  But,  notwith-  are  bound  by  a  restriction  in  the 

standing  20  &  21  Vict,  c.  77,  ss.  77,  lease  against  assignment,  if  they  are 

78    (Appendix,    p.   301),    executors  named  in  the  restriction  {Sir   W. 

cannot,  pending  an   appeal  against  Morc's  Ca.,  Cro.  Eliz.  26;  Roc  v. 

a  decision  establishing  the  validity  Harrison,    2   T.    R.    425;   and  see 

of  the  will,   make  such  a  title  to  Lloyd  v.  Crispr,  5  Taunt.  249)  :  but, 

leaseholds  as  a  purchaser  is  entitled  if  they  are  not  so  named,  they  may 
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from  an  executor  to  take  an  account  of  the  testator's 
debts  (d).  Again,  executors  may  validly  assign  the  bulk 
of  the  testator's  estate  to  secure  the  payment  of  a  parti- 
cular creditor  (e).  An  assignment  by  them  of  all  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors  is  good 
against  a  judgment  creditor  (/)  ;  and  they  have  equal 
power  to  dispose  of  legal  and  equitable  assets  (g),  and  even 
of  assets  specifically  bequeathed  (h).  It  is  of  great  conse- 
quence that  no  rules  should  be  laid  down  which  may 
impede  executors  in  their  administration,  or  render  their 
disposition  of  the  testator's  effects  unsafe  or  uncertain  to 
the  purchaser  :  his  title  is  complete  by  sale  and  delivery ; 
what  becomes  of  the  price  is  no  concern  of  his  (i). 


dispose  of  the  lease  {Anon.,  Dyer, 
66  a  ;  per  Asliliurst,  J.,  Hoc  v.  Har- 
rison, 429;  Seers  v.  Hind,  1  Yes.  Jr. 
294). 

(d)  FerJekyW,  M.  R.,  Eicer  v. 
Corbet,  1  P.  Wms.  149.  Sales  by 
executors,  thougli  made  33  years 
after  the  testator's  death,  have  been 
supported  {Wriglcij  v.  Sykes,  21 
Beav.  337  ;  Sahin  v.  Heapc,  27  Beav. 
553  ;  see  Dart's  V.  &  P.  ed.  5,  p.  60). 
The  receij)t  of  an  executor  is  a  good 
discharge,  even  though  a  consider- 
able time  has  elapsed  since  the 
testator's  death  {Charlton  v.  Earl 
qf  Durham,  L.  R.  4  Ch.  438)  :  there 
is  no  authority,  said  Lord  Hather- 
ley,  for  holding  that,  merely  because 
a  debt  has  not  been  called  in  for 
some  time,  the  debtors  know  that 
the  executors  have  ceased  to  be 
executors,  and  have  become  trus- 
tees ;  the  persons  with  whom  execu- 
tors are  dealing  are  not  bound  to 
know  the  state  of  the  -  testator's 
assets  {ibid.  438). 

(e)  Earl  Vane  v.  Rigden,  L.  R.  5 
Ch.  663. 

(/)  Wolverhampton,  <{;c.,  Co.  v. 
Mardun,  7  H.  &  N.  148. 


{g)  Nugent  v.  Gifford,  1  Atk.  464. 

\h)  Eivery.  Corbet,  1  P.  Wms.  148; 
Andrew  \.  Wrigley,  4  Bro.  C.  C. 
125;  Taylerv.  Ha2vMm,SYes.  209. 
Sir  E.  Sugden,  in  his  Treatise  on 
Vendors  and  Purchasers,  has  raised 
a  doubt  whether  it  is  safe  to  take 
an  assignment  of  a  specific  legacy 
from  the  executors  without  the 
concurrence  of  the  specific  legatee, 
lest  the  executor  should  have  as- 
sented to  the  bequest,  and  he  cites 
Thomlinsony.  Smith,  Cas.  t.  Finch, 
378.  It  is  submitted  this  was  a 
case  of  gross  fraud,  and  is  but  a 
slender  authority.  It  is  conceived 
that,  if  a  purchaser  or  mortgagee 
shull  bond  Jide  deal  with  an  execu- 
tor within  a  reasonable  time  after 
the  testator's  death,  and  obtain 
possession  of  the  muniments  of 
title,  a  specific  legatee  would  never 
be  permitted  to  set  up  the  execu- 
tor's assent  against  the  sale  or  mort- 
gage, for  by  sale  and  delivery  the 
title  of  the  purchaser  or  mortgagee 
is  complete  (Coote  on  Mortgages, 
p.  153,  n.  (h)  ). 

((■)  Per  Lord  Thurlow,  Scott  v. 
Tyler,  2  Dick.  725. 
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The  last  observation  applies  eciually  to  mortgages  and  or  moi-tgago 

.         ,  ,      ,        J    them, 

pledges,  and  even  to  the  instance  where  assignable  bonds 
are  merely  pledged  without  assignment  (k).  It  is  settled 
on  principle,  as  well  as  by  authority,  that  an  executor  has 
full  rioht  to  mortsrasre  as  well  as  to  sell ;  and  it  would  be 
very  inconvenient,  and  very  disastrous,  if  the  executor 
were  obliged  immediately  to  convert  into  money  by  sale 
every  part  of  the  assets  of  the  testator.  It  is  a  very 
common  practice  for  an  executor  to  obtain  an  advance 
from  a  banker  for  the  immediate  wants  of  the  estate  by 
depositing  securities  (^).  And  it  has  been  decided  in  "«^tli  power  of 
Russell  V.  Plaice  (m),  that  he  may  not  only  pledge  or 
mortgage  the  assets,  but  may  give  to  the  mortgagee  a 
power  of  sale  and  to  give  valid  receipts  for  the  purchase- 
money  :  the  power  of  sale  is  a  power  to  render  the  mort- 
gage effectual,  and  the  right  to  create  this  power  is  inci- 
dental to  the  authority  of  the  executor  to  mortgage  {n). 
And  not  only  so,  but  he  may  legally  effect  a  mortgage  to 
a  building  society,  with  the  usual  incidents  of  such  a 
mortgage  (o).  So  it  was  decided  in  Earl  Vane  v.  Rig- 
den  (p)  that  lie  may  give  a  mortgagee  of  the  testator's 
book-debts  a  power  of  attorney  to  get  them  in.  It  is  a 
fallacy,  said  Lord  Hatherley  (q)  to  say  that  such  an  autho- 
rity is  void  under  the  rule  delegatus  non  potest  delegare : 
the  very  point  was  discussed  in  the  case  of  Russell  v. 
Plaice;  the  Master  of  the  Rolls  held,  as  it  seems  to  mc, 
quite  correctly,  that  in  the  eye  of  the  Courts  the  executor 
is  the  absolute  owner  of  the  property;  he  does  not  stand 

(^•)    Ibid.       Executors    .ind    ad-  for  carrying  on  the  testator's  busi- 

ministrators    have    now    statutory  ness  {M'Ncillic  v.  Acton,  2  Eq.  Kep. 

powers  of  giving  effectual  receipts  21). 

(22  &  23  Vict.,  c.  35,  s.  23,  Appen-  (m)  18  Beav.  21. 

dix,  p.  307;  23  &  24  Vict.,  c.  145,  («)  I'cr  Komilly,  M.  R.,  ihid.  28. 

s.  29,  Appendix,  p.  313).  (")  CnUkshank  v.  DuJJin,   L.  K. 

(?)■■  Per  James,   L.  J.,  Earl  Vane  13  Eq.  555. 

V.  Rigden,  L.  E.   5  Ch.  670.     But  (;>)  L.  R.  5  Ch.  663. 

au  executor  cannot  borrow  money  {q)  Ibid.,  669. 
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in  the  position  of  a  delegatus ;  and  nothing  can  intercept 
that  ownership,  except  fraud  or  collusion  as  between  him 
and  the  parties  with  whom  he  deals, 
and  (in  some  ExecwtoTs  may  now,  in  many  cases,  where  the  testator 
or  mortgage  shall  havo  charged  real  estate  with  the  payment  of  debts 
the  realty,  ^^  legacies,  and  shall  not  have  devised  his  whole  interest 
in  such  estate,  raise  the  debts  or  legacies  by  sale  or  mort- 
gage of  the  lands  devised  (r). 
except  where  The  quotation  just  made  from  the  judgment  of  Lord 
rau  ,  c. ,  Hatherley  in  Earl  Vane  v.  Rigden  brings  us  to  observe 
that  an  executor's  powers  of  sale  and  mortgage  are  not 
absolute.  Fraud  and  covin,  said  Lord  Thurlow,  will  vitiate 
any  transaction,  and  turn  it  to  a  mere  colour.  If  one 
concerts  with  an  executor  or  legatee  by  obtaining  the 
testator's  effects  at  a  nominal  price,  or  at  a  fraudulent 
undervalue,  or  by  applying  the  real  value  to  the  purchase 
of  other  subjects  for  his  own  behoof,  or  in  extinguishing 
the  private  debt  of  the  executor,  or  in  any  other  manner 
contrary  to  the  duty  of  the  office  of  executor,  such  concert 
will  involve  the  seeming  purchaser,  and  make  him  liable 
for  the  full  value  (s).  Alienation  of  the  assets  by  the 
executor,  though  for  valuable  consideration,  is  bad,  if  done 
collusively  or  fraudulently  (t),  if  the  purchaser  knew  there 
there  were  no  debts,  or,  in  the  case  of  a  purchase  of 
property  specifically  bequeathed,  that  the  debts  could  be 
paid  without  breaking  in  upon  the  specific  legacy  (u),  or 
if,  in  any  other  way,  a  contrivance  appears  between  the 
purchaser  and  executor  to  make  a  devastavit  (x).  So  a 
mortgage  by  an  executor  of  property  of  the  deceased, 
whether  specifically  bequeathed  or  not,  to  secure  his  own 

(r)  22  &  23  Vict.  c.  35,  ss.  14—17,  Beav.  265  (ditto). 
Appendix,  pp.  306,  307.    See  Gorscr  (t)  Mead  v.  Lord  Orrery,  3  Atk. 

V.  Cartwright,  L.  R.  7  H.  L.  731.  237,  240. 

(s)  Scott  V.  Tyler,   2  Dick.  725  ;  {u)   Eioer  v.  Corbet,  uhi  supra. 

Ewer  V.    Corbet,    1    P.   Wms.    148  (.r)  Per  Lord  Mansfield,    Whale 

(undervalue) ;   Eicc  v.   Gordon,  11  v.  Booth,  4  T.  E.  625. 
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debt,  is  bad,  if  the  mortgagees  are  aware  of  the  circum- 
stances iy)  ;  where  it  is  distinctly  shown  on  the  face  of  the 
deed  that  the  property  is  trust  property,  which  the 
executor  is  dealing  with  as  a  trustee,  the  ordinary  rules  of 
the  Court  make  it  absolutely  impossible  that  he  can  give 
a  security  for  his  own  individual  debt  (2)  ;  a  pledge  by 
him  of  the  assets  cannot  be  held,  even  against  a  pecuniary 
or  residuary  legatee,  and  though  for  money  advanced  at  the 
time,  if  the  circumstances  show  knowledge  on  the  pledgee's 
part  of  an  intended  application  not  conformable  to,  or 
connected  with,  the  character  of  executor,  the  distinction 
between  an  antecedent  debt  and  a  present  advance  as  the 
consideration  not  being  conclusive  {a).  On  the  same 
principle,  a  direction  by  an  executor  to  his  creditors  to 
apply  funds  which  they  know  to  be  part  of  the  testator's 
assets  in  satisfaction  of  their  advances  to  himself  is 
invalid  (6).  But  it  is  not  enough  to  impeach  a  mortgage 
of  assets,  that  it  was  made  to  secure  a  debt  originally  con- 
tracted on  the  personal  security  of  the  executor  without 
reference  to  the  assets  (c),  and  the  mere  fact  that  in  a 
mortgage  by  an  executor  property  of  his  own  is  included 
is  not  sufficient  to  rebut  the  ordinary  presumption  of  law 
that  the  money  raised  is  for  the  payment  of  debts  {d).  On 
the  other  hand,  inasmuch  as  a  lender  of  money  to  an 
executor,  who  has  at  the  time  of  the  loan,  and  before 


{y)  Scott  V.  Tyler,  2  Dick.  724  ;  elaborately  reviewed  by  Lord  Eldon. 
Doe  V.  Fallows,  2  Cr.  &  J.  481  ;  see  (//)  JFilnon  v.  Moore,  1  M.  &  K. 
Hill  V.  Simpson,  7  Ves.  152.  The  337  ;  Panncll  v.  Hurley,  2  Coll. 
general  rule  is  that  the  equity  of  the  241.  Of  course  executors  of  a  de- 
estate  prevails  over  a  charge  created  ceased  partner  may  sell  his  share  to 
to  satisfy  the  private  debt  of  the  the  surviving  jjartners  (C7t««ittTs  v. 
executor  {jxr  Sir  G.  Turner,  Cole  v.  Howell,  11  Beav.  6). 
Muddle,  10  Ha.  191).  (c)  Miles  v.  Durn/ord,   2  De  G. 

{z)  Per    Malins,    V.-C,    Cruik-  M.  &  G.  641. 

shankv.  Duffin,  L.  R.  13  Eq.  5(!1.  {d)  Barrow  v.   Griffith,  11  Jiu., 

(a)    M'lxod    V.   Drummond,    17  N.  S.,  6. 
Ves.   170,  iu  which  the  cases  are 
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parting  with  the  money,  notice  that  the  executor  in 
borrowing  commits  a  breach  of  trust,  and  intends  to  mis- 
apply the  money,  acquires  no  better  title  against  the 
estate  than  the  executor  himself  (e),  a  mortgage  by  an 
executor,  on  the  representation  that  he  wants  a  loan  for 
the  purpose  of  carrying  on  the  testator's  business,  cannot 
be  supported,  for  an  executor  has  no  power  to  borrow  for 
such  a  purpose  (/). 
but  may  not         Again,  an  executor  shall  not  be  permitted  either  imme- 

sell  to  them- 

selves.  d lately,  or  by  means  oi  a  trustee,  to  be  the  purchaser  from 

himself  of  any  part  of  the  assets,  but  shall  be  considered  a 
trustee  for  the  persons  interested  in  the  estate,  and  shall 
account  for  the  utmost  advantage  made  by  him  of  the 
subject  so  purchased  (g).  A  sale  by  executors  for  the  pur- 
pose of  a  resale  to  themselves  is  equally  bad  (h).  An 
executor  cannot  buy  for  his  own  benefit  debts  due  to  the 
estate  (i),  or  legacies  (k),  at  less  than  their  full  amount, 
and  an  executor  of  a  mortgagee  cannot  buy  the  equity  of 
redemption  (l).  One  of  the  most  firmly  established  rules 
is  that  persons  dealing  as  trustees  and  executors  must 
put  their  own  interest  entirely  out  of  the  question,  and 
this  is  so  difficult  a  thing  to  do  in  a  transaction  in 
which  they  are  dealing  with  themselves  that  the  Court 
will  not  inquire  whether  it  has  been  done  or  not,  but  at 
once  says  that  such  a  transaction  cannot  stand  (m).  To  set 
aside  a  purchase  by  a  trustee  of  the  trust  property,  it  is 

(c)  Strougliill  v.  Anstcy,  1  De  G.  lent  and  void  {Rice  v.  Gordon,  11 

M.   &  G.  635  ;   Collinson  v.  Lister,  Beav.  269). 

7  De  G.  M.  &  G.  634.  (/t)  Cook  v.  CoUingridge,  Jac.  607. 

(/)   M'Neillie    v.   Acton,  2  Eq.  (i)  Anon.,  1  Salk.  155  ;  Kv  2)arte 

Kep.  21.  James,  8  Ves.  346. 

{g)  Rail  V.  Hallctt,   1  Cox,  134.  (/.;)  Barton  v.  Hassard,  3  Dr.  k 

A  sale  by  an  administrator  to  his  W.  461. 

brother  and  copartner  lias  been  set  {I)  Fosbroolv  v.  Balguy,   1  M.  & 

aside  on  the  ground  of  its  having  K.  226. 

been  made  at  an  undervalue  so  gross  {m)  Per  Lord  Eldon,  Cook  v.  Col- 

that  it  ought  to  be  deemed  fraudu-  lingridgc,  Jac.  621. 
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not  necessary  to  show  that  he  has  made  an  advantage  (n)  ; 
and  such  a  purchase  has  been  rescinded  after  twenty 
years  (o).  However,  if  the  executor,  ignorant  of  the  rule 
of  the  Court,  openly  purchased  assets  of  his  testator,  with 
the  full  approbation  of  the  parties  then  presently  in- 
terested, the  Court  would  not  in  that  case  press  the 
equitable  rule  against  him  after  such  a  length  of  time  (j>). 
An  executor  who  has  renounced  may  purchase  the 
assets  (q). 

Executors  having  a  power  of  sale  under  a  will  executed  Manner  of 
or  revived  after  the  28th  of  August,  1860,  may,  unless  for-  " 
bidden  by  the  testator,  sell  in  lots,  and  either  by  public 
auction  or  private  contract,  and  either  at  one  time  or 
several  times,  and,  if  the  power  authorises  an  exchange, 
may  give  or  receive  money  for  equality,  with  full  power  to 
give  receipts  (r),  and  may  make  any  such  sale  or  exchange 
under  any  special  or  other  conditions,  and  may  buy  in, 
rescind,  or  vary,  contracts,  and  resell,  without  responsi- 
bility for  loss  (s).  Further,  executors  or  administrators 
may  sell  without  excluding  the  application  of  the  condi- 
tions of  sale  laid  down  by  the  Vendor  and  Purchaser  Act, 
1874  (t).  But,  if  they  sell  under  depreciatory  conditions, 
they  may  be  restrained  by  injunction  at  the  suit  of  a 
cestui  que  trust,  though  an  infant  and  having  only  a  small 
'  interest,  and  though  the  injunction  may  be  asked  for  from 
ulterior  motives  (it).  If  fiduciary  vendors,  or  those  who 
act  by  their  authority,  fail  in  reasonable  diligence,  if  they 

(«)■  Ex  ixtrtc  James,  8  Vcs.  346.  tionablc  contract  for  salo  by  entering 

(o)    Watson  v.    Toone,    6  Madd.  into    a    subsequent  contract  for   a. 

1^3.  biglicr  iirice  Qjcr  Knight- Bruce,  L. 

[p)  Per  Sir  J.  Leach,  ihid.  154.  .1.,  Good  win  v.   Ficldhuj,   4  De  G. 

{q)  Mackintosh  \.  Barber,  1  Bing.  J\I.  &  G.  104). 

»•          50.  {t)  2,7  k  38  Vict.,  c.  78,  s.s.  2,  3, 

■*                (r)  23  &  24  A^ict.,  c.    145,  ss.  1,  Appendix,  pp.  320,  321. 

3,. 32,  34,  Appendix  p.  312.  (»)  Dance  v.  Goldiiujham,  L.  R. 

(s)  Ibid.,    s.    2.      But   executors  8  Ch.  902. 
nuiy  not  avoid  a  fair  and  uuobjec- 


V'. 
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contract  under  circumstances  of  haste  and  improvidence, 
if  they  make  the  sale  with  a  view  to  advance  the  parti- 
cular purposes  of  one  party  interested  in  the  execution  of 
the  trust  at  the  expense  of  another  party,  a  Court  of 
Equity  will  not  enforce  specific  performance  of  the  con- 
tract, however  fair  and  justifiable  the  conduct  of  the  pur- 
chaser may  have  been :  the  remedy  of  the  law  is  open  to 
such  a  purchaser,  but  he  has  no  claim  to  the  assistance  of 
a  Court  of  Equity  {x). 
Personal    _  It  should  here  be  observed  that  the  legal  personal  repre- 

of  mortgagee     sentative  of  a  mortgagee  of  real  estate  may,  on  payment 
may  recouvey.   q^  g^jj  sums  secured  by  the  mortgage,  convey  or  surrender 
the  estate  {y) ;  also  that  a  power  of  sale  given  to  a  mort- 
gagee, his  heirs,  executors,  administrators,  and  assigns,  is 
exercisable  by  the  administrator  of  a  transferee  (s). 
Executors  and       Executors  and  administrators,  as  they  may  dispose  abso- 

administrators 

may  lease         lutely  of  terms  of  years  vested  in  them  in  right  of  their 
\(iu(sie),  testators  or  intestates,  so  may  they  lease  the  same  for  any 

fewer  number  of  years  (a).  But  such  an  act  is  not  regu- 
larly within  their  province,  and  persons  taking  a  lease 
from  them  must  show  that  the  act  was  for  the  benefit  of 
those  beneficially  interested  in  the  property  {h).  Clearly, 
if  the  property  is  impressed  with  a  trust  for  sale,  to  grant 
a  lease  of  it  is  prima  facie  inconsistent  with  the  execu- 
tor's duty  (c). 
compromise,  ExecutoTS  may  pay  debts  or  claims  upon  any  evidence 

'     '  they  may  think  sufficient,  and  are  amply  empowered  to 
compromise,  compound,  give  time,  or  submit  to  arbitra- 

{x)  Po'Sir  J.  Leacli,,  Ore?  V.  A'oc?,       i^enalty,  see  Magranc  v.  Archbold, 

5  Madd.  440.  1  Dow,  107. 

(?/)  37  &  38  Vict.,  c.  78,  s.  4,  Ap-  {b)  Per  Lord  St.  Leonards,  Kcat- 

pendix,  p.  321.    See  Dart,  ed.5,p.  15.  ing  \. Keating,  1  LI.  &  G.  13(5  ;  and 

{z)  Salcncay  v.  Straichridgc,  1  K.  see  Drohcm  v.  Drohan,   1  B.  &  B. 

6  J.  371.  185. 

(«)  Bac.    Abr.   Leases,  (I)  7.     As  [c)   Evans  v.    Jackson,    8   Sim. 

to  granting  a  lease  with  a  covenant       217. 
for     perpetual     renewal     under     a 
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tion,  in  all  matters  affecting  the  estate  of  the  deceased  (cT). 
But  they  may  not  compromise  a  debt  due  to  the  estate  by 
one  of  themselves,  unless  (possibly)  the  compromise  be 
beneficial  to  the  estate  (e).  The  executors  of  a  mortgagor 
may  settle  accounts  with  the  mortgagee  of  property  which 
the  mortgagor  has  specifically  bequeathed  (/). 

Executors   or  administrators   may  indorse   and   assign  indorse  notes, 
over  a  promissory  note  payable  to  the  deceased  or  his 
order  (g) ;  and,  in  many  cases,  where  a  testator  dies  having  exercise  elec- 
a  right  of  election,  his  executor  may  exercise  the  right  (It). 

Unless  expressly  forbidden  by  the  will,  executors  and  Powers  of  in- 

T      ■    •   ,       ,  1  ,•  ,•  1  •i'-      vestment,  to 

admmistrators  have  power  to  invest  m  real  securities  in  ^^i^.^t  ^ij/ 
the  United  Kingdom,  or  on  Bank  or  East  India  stock  (i)  ;  extend, 
and,  if  authorised  to  lend  on  real  securities  in  England, 
they  may  (with  the  requisite  consents,  if  any)  lend  on  real 
securities  in  Ireland,  unless  expressly  forbidden  (k),  but, 
where  minors,  unborn  children,  or  persons  of  unsound  mind 
are  interested,  not  without  the  consent  of  the  Court  (?)  ; 


ley 


(d)  23  &  24  Vict.  c.  145,  s.  30, 
Appendix,  p.  314.  It  is  not  neces- 
sarily a  breach  of  trust  for  executors 
to  accept  a  bond  by  one  obligor  in 
lieu  of  one  by  two  o])ligors  which 
has  been  previously  given  to  them 
(see  Chai-lton  v.  Earl  of  Durham, 
L.  R.  4  Ch.  433). 

(c)  De  Cordova  v.  Dc  Cordova,  L. 
R.  4  App.  Cas.  692,  q.  v.  Compare 
StoU  V.  Lord,  cited  2Mst,  p.  146. 

(/}  Lawjley  v.  Earl  of  Oxford, 
Ambl.  17. 

{g)  Bawlinson  v.  Stoiic,  3  Wils.  1 
Watkins  v.  Maulc,  2  J.  k  W.  243 

(A)  See  Com.  Dig.  Election  (B) 
Jones  V.  Chcrncy,  Freem.  K.  B.  530, 

(i)  22  &  23  Vict.,  c.  35.  s.  32 
23  &  24  Vict.,  c.  38,  s.  12  ;  30  &  31 
Vict.,  c.  132,  s.  1,  Appendix,  pp.  310, 
312,  316.  The  first-mentioned 
Act  does  not  ap])ly  to  a  case  where 
the  trust  fund  is  already  invested  in 


Bank  Annuities,  and  the  trustee 
has  no  power,  independently  of  the 
Act,  to  vary  any  investment  {Re 
Wardc,  2  J.  &  H.  191).  The  last- 
mentioned  Act  does  not  apply  to  \n- 
dian  Jiailway  Stock  {Green  v.  Anrjcll, 
W.  N.  1867,  305).  A  power  to  in- 
vest  on  real  security  authorises  tho 
retention  of  existing  mortgages  (jjcr 
Lord  Eldon,  Angcrstcin  v.  Martin, 
T.  &  R.  239). 

{k)  4  &  5  Wm.  4,  c.  29,  ss.  1,  4, 
6,  Appendix,'p.  293.  Scmhle,  where 
part  of  a  testator's  property  is  in- 
vested on  mortgage,  the  executor  is 
justified,  apart  from  any  special 
authority,  in  making  such  further 
advances  as  may  be  absolutely 
necessary  to  secure  the  first  ad- 
vance {Collinsonv.  Lister,  20  Beav. 
356). 

{I)  Ibid.,  ss.  2,  4,  Appendix, 
p.    293.      See  Stuart  v.  Stuart,  3 
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further,  having  power  to  invest  on  real  security,  they  may, 
unless  forbidden  by  the  will,  invest  in  charges  under  the  Im- 
provement of  Land  Act,  1864,  or  on  mortgages  thereof  (m). 
If  they  have  power  to  invest  on  Government  or  Parliamen- 
tary securities  (n),  they  may  also  invest  on  any  stocks,  funds, 
or  securities,  upon  which  by  any  General  Order  cash  under 
the  control  of  the  Court  may  be  invested  (o),  or  on  any 
securities  the  interest  of  which  is  guaranteed  by  Parlia- 
ment (p),  or  on  Metropolitan  stock  (q).  If  they  have 
power  to  invest  in  the  mortgages  or  bonds  of  a  company, 
they  may,  unless  forbidden  by  the  will,  invest  in  the 
debenture  stock  of  a  company  (r) :  but  a  power  to  invest 
"  on  security  of  the  funds  of  any  company  incorporated  by 
Act  of  Parliament "  does  not  warrant  investment  in  rail- 
way preference  shares,  the  interest  of  which  is  alone 
secured,  and  then  only  on  the  profits  of  the  concern  (s). 
All  the  extended  investments  given  by  statute  must  be 
accompanied  by  all  the  conditions  required  for  investment 
upon  the  securities  specified  in  the  will  (t) ;  these  must  be 
strictly  observed  (u).  It  is  not  a  breach  of  trust  to  take  a 
mortgage  not  containing  a  power  of  sale  (x). 

Beav.  430  ;  Ex  parte  Lord  ]V.  Paw-  per  cent.  Annuities,  and  upon  mort- 

lett,  1  Phillips,  570.  gage  of  freehold  and  copyhold  es- 

(m)  27  &  28  Vict.,  c.  114,  ss.  60,  tates  respectively  in  England  and 

61,  Appendix,  p.  314.  Wales,  as  well  as  in  Consolidated  3Z. 

(»)  As  to  this,  see  23  &  24  Vict.,  percent.  Annuities,  Reduced  Bl.  per 

c.  145,    s.    25,   Appendix,    p.  313.  cent.  Annuities,  and  New  3?.    per 

An  executor,  who  is  authorised  to  cent.  Annuities, 
invest  in  funds  or  on  real  security  (p)  30  &  31  Vict.,   c.   132,  s.  2, 

is  justified,  jiending  the  necessary  Appendix,  p.  317. 
delay  in  completing  a  contemplated  (-7)  34  &  35  A^ict,  c.    47,  s.   13,  - 

mortgage  security,  in  investing  in  Appendix,  p.  318. 
exchequer  bills  {Matthcics  v.  £rise,  (r)  34  &  35  Vict.,  c.  27,  ss.  1,  2, 

6  Beav.  239).  AppendLx,  p.  318. 

(0)  23  &  24  Vict.,  c.    38,   ss.  10,  {s)  Harris  v.  Harris  (No.  1),  29 

11,  Appendix,  p.  311.    By  an  Order  Beav.  107  ;  and  see  Stewart  v.  San- 

dated  the  1st  Feb.  1861,  cash  under  derson,  L.  R.  10  Eq.  26. 
the  control  of  the  Coiu-t  may  be  in-  {t)  See  Lewin,  286. 

vested  in  Bank  stock.  East  India  («)  See  Lewin,  292. 

stock,  Exchequer  bills,  and  21.  lOs.  [x)  Farrar  v.  Barraclough,  2  Sm. 
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Unless  they  are  expressly  authorised  by  the  testator,  it  and  do  not 
is  a  breach  of  trust  for  executors  or  administrators  to  lend 
on  personal  security  {y),  though  given  by  several  per- 
sons {z)  ;  and  such  an  investment  was  held  not  authorised 
by  a  power  to  invest  in  the  funds,  "or  such  other  good 
security  as  they  could  procure  and  think  safe  "  {a).  A  power 
to  lend  on  personal  security  does  not  authorise  the  accom- 
modation of  a  trader  upon  his  bond  (6).  Where  the 
testator  authorises  his  three  executors  to  lend  money  on 
personal  security,  it  is  a  breach  of  trust  for  two  of  them  to 
lend  it  to  the  third  (c),  especially  if  it  is  to  be  used  in  the 
borrower's  business  {d)  ;  the  testator  must  be  taken  to  rely 
upon  the  united  vigilance  of  the  three  with  respect  to  the 
solvency  of  the  borrower  (e).  Again,  executors  and  ad- 
ministrators must  not,  without  authorisation,  invest  in  the 
stocks  or  shares  of  companies  (/),  or  upon  second  mort- 
gages {g)  ;  but  charges  under  the  Improvement  of  Land 
Act,  1864,  are  not  such  incumbrances  as  to  preclude  them 
from  investing  in  a  purchase  or  on  a  mortgage  of  the  land 
so  charged,  unless  the  terms  of  their  trust  expressly  pro- 
vide that  land  upon  which  they  may  invest  be  not  subject 
to  any  prior  charge  (/i). 

An  executor  directed  to  invest  a  legacy  on  mortgage  Powers  of  ap- 
may  properly  appropriate  one  of  the  testator's  mortgao-es  ^™^"'^^^""' 
in  payment  thereof,  but  he  must  ascertain  the  sufficiency 

&  G.  231  ;  rt  fortiori  since  23  &  24  Coll.  177, 

Vict.,  c.  145,  s.  11,  in  cases  to  which  (c)  Per  Sir  J.  Leach,  M.  R.,  

that  enactment  applies.  v.   Walker,  uhi  siq^tu. 

(y)   Walker  v.   Symonds,   3   Sw.  (/)  See    Trafford  v.    Bochm,    3 

63.     See  further,  post,  pp.  153,  215.  Atk.  444  ;  Emetic  v.  Emelie,  7  Bro. 

(;:)  Holmes  v.  Bring,  2  Cox,  1.  P-  C.  259. 

{a)   Wilkes  T.  Steivard,  G.  Coop.  («/)  Per  Romilly,  JI.  E.,  Norris  v. 

6  ;  and  see  Att.-Gen.  v.  Hi(jham,  2  Wright,  14  Beav.   308  ;  Drosier  v. 

Y.  &  C,  C.  C,  634.  Brcreton,   15   Beav.  226  ;  per  Lord 

(i)  Laiujston  v.  OlUvant,  G.  Coop.  Crauworth,   Lockhart  v.   Jicilhj,   1 

33..  De  G.  &  J.  476. 

(c)  V.  Walker,  5  Russ.   7  ;  (h)  27  k  28  Vict.,  c.  114,  s.  61, 

Stickneij  v.  Scivcll,  1  M.  &  Cr.  8.  Appendix-,  p.  315. 

{d)  See  Wcstovcr  v.  Chapma/n,  1 
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of  the  mortgage  (i).     And,  generally,  if  the  Court  would 
have  appropriated  a  fund,  trustees  are  justified  in  doing  it 
without  its  intervention  (k). 
and  mainten-        Executors  and  administrators  may  at  their  sole  discre- 
tion apply  the  income  of  property,  which  they  hold  in  trust 
for  an  infant  either  absolutely  or  contingently,  towards  his 
or  her  maintenance  or  education  (I). 
Distinction  be-      ^^  ^^®  particular  a  distinction  must  be  taken  between 
tween  execu-     ^j^g  power  of  executors  and  administrators,  viz.,  where  a 

tors  and  ad-  ^ 

niinistrators  powcr  is  really  a  discretion.  Thus  a  power  to  executors  to 
reaiiy^dis-"^  Carry  ou  the  testator's  trade  does  not,  on  their  renuncia- 
cretions.  ^^^^^  ^^^gg  ^^  ^l^g  administrator  (m). 

Not  all  execu-  (Many  of )  these  powers  belong  to  executors  or  adminis- 
ters can  exer-  ^j-rj^^grs  for  the  purposo  of  administration  of  the  testator's 
cise  all  powers.  *■       '■ 

or  intestate's  effects,  and  they  cannot  be  assumed  to  exist, 
where  property,  though  legally  vested  in  an  executor  or 
administrator,  is  not  available  for  the  ordinary  purposes  of 
administration.  Thus  the  executor  or  administrator  of  a 
surviving  trustee  stands  on  no  higher  ground  than  an 
ordinary  trustee,  and  cannot  therefore  pass  a  good  title  to 
the  purchaser,  unless  it  be  warranted  by  the  terms  of  the 
trust  (n).  A  direction  to  trustees  to  settle  property  at 
their  discretion  is  a  personal  trust,  not  exercisable  by  the 
representative  of  the  surviving  trustee  (o).  Where  by  a 
will  a  special  trust  is  recommended  to  an  executor,  as  to 
sell  land,  &c.,  this,  not  performed  in  his  lifetime,  shall  not 
be  performable  by  his  executor  (2)).     A  bequest  was  made 

{i)  Ames  v.  Parkinson,  7  Beav.  cnraiilate  tlie  residue  of  the  income. 

379.  («i)  C'utbush  V.  Cuthush,  1  Beav. 

{k)   Eutcheson  v.    Hammond,    3  184  ;  Lambert  v,  Ecndle,  3  N.   R. 

Bro.  C.  C.  145,  148.     See  Cooper  v.  247. 

Doiujlas,  2  Bro.  C.  C.  232.  («)  Lewin,    437  ;    and  see  post, 

{I)  23  &  24  Vict.,  c.  145,  ss.  26,  p.  145. 

34,    Appendix,    p.  313.       See    Be  (o)  Down  v.  Worrall,  1  M.  &  K. 

Cotton,   L.    R.    1   C.   D.  232 ;    Re  561. 

Breed's    Will,    ibid.,     226.       The  (f)  Went.   462  ;  Stile  v.  Thom- 

statute  directs  that  they  should  ac-  son,  Dyer,  210  a. 
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to  executors  in  trust  to  build  a  bridge  :  the  power  of  selec- 
tion was  held  to  cease  upon  their  death  (q).  In  short, 
wherever  a  power  is  of  a  kind  that  indicates  a  personal 
confidence,  it  must  prima  facie  be  understood  to  be  con- 
fined to  the  individual  to  whom  it  is  given,  and  will  not, 
except  by  express  words,  pass  to  others  to  whom  by  legal 
transmission  the  same  character  may  happen  to  belong  (r). 

Several  executors  are  considered  only  as  one,  and  a  gift.  One  executor 

1  1  ,1  •     1  .  r  1    may  exercise 

sale,  surrender,  payment,  release,  or  judgment  coniessed,  po^era  singly, 
by  one  executor,  is  as  effectual  as  if  all  of  them  had 
joined  (s).  Each  executor  is  competent  to  sell  or  mort- 
gage (t),  and  give  valid  receipts  (u),  and  hath  the  whole  of 
the  testator's  goods  and  chattels,  be  they  real  or  personal, 
and  each  may  sell  or  give  the  whole.  One  of  them  cannot 
give  nor  release  to  the  other  his  interest,  and,  if  he  do,  it 
is  void,  and  he  who  releaseth  shall  have  still  as  much 
interest  as  he  to  whom  he  releaseth,  because  each  had  the 


(q)  Forbes  V.  Forbes,  18  Beav. 
552. 

(r)  Per  Sir  W.  Grant,  Cole  v. 
Wade,  16  Ves.  45  ;  2^cr  Lord  Eldou, 
JValtcr  V.  Maundc,  19  Ves.  425. 

(s)  Per  Sir  T.  Plumcr,  Simpson 
V.  Gutteridfjc,  1  Madd.  616  ;  as  to 
confession  of  jndgniciit,  Laicrij  v. 
Aldred,  2  Brownl.  &  G.  183  ;  but 
see  Lcpard  v.  Vernon,  2  V.  &  1?. 
51.  Clearly  on  the  death  of  one  of 
co-executors,  the  powers  annexed  to 
the  office  survive  to  the  others 
{Flanders  v.  Clarke,  3  Atk.  509). 
There  is  one  apparent  exception  to 
the  proposition  in  the  text,  for  the 
Bank  of  Enghmd  may  require  the 
concun-ence  of  all  the  executors,  on 
a  transfer  of  Stock  (8  &  9  Vict.  c. 
91,  s.  1);  hut  this  does  not,  as  a 
matter  of  law,  limit  the  power  of  an 
executor, — it  only  gives  a  particular 
body  a  right  in  a  particular  case  to 
restrict  the  exercise  of  the  power. 


(0  Per  Lord  Thm-low,  Scott  v. 
Tyler,  2  Dick,  725. 

{u)  Charlton  v.  Earl  of  Durham, 
L.  R.  4  Ch.  433.  Payment  by  a 
debtor  of  a  testator,  and  delivery  by 
the  bailee  of  chattels  bailed  by  the 
testator,  to  a  feme  covert,  who  is 
appointed  executrix,  are  valid  as 
against  the  co-executor,  though  the 
husband  never  assented  to  his  wife 
acting  as  executrix,  and,  subsequent 
to  the  payment  and  delivery,  refused 
to  allow  her  to  act,  and  on  that 
ground  probate  was  refused  to  her, 
if  the  payment  and  delivery  were 
made  bond  fide  at  the  request  of  the 
executrix  as  such,  without  know- 
ledge of  the  husband's  dissent, 
though  with  knowledge  that  she 
was  a  feme  covert ;  the  debtor  and 
bailee  might  well  presume  that  she 
had  her  husband's  assent  {Pemberton 
v.  Chapman,  7  E.  &  B.  210,  219  ;  E. 
B.  &  E.  1056). 
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but  not  bind 
liis  co-execu- 
tors by  con- 
tract. 

So  of  adminis- 
trators. 


■whole  before.  Upon  this  reason  long  since,  where  one  of 
two  executors  released  but  his  part  of  a  debt,  it  was  held 
that  the  whole  was  discharged  (w).  So  one  executor  may- 
settle  an  account  with  a  person  accountable  to  the  estate, 
and  in  the  absence  of  fraud  the  settlement  will  be  binding 
on  the  others,  though  dissenting  (.r)  ;  but,  where  one  of 
three  executors,  against  the  will  of  his  co-executors,  com- 
promised a  claim  against  the  testator's  estate,  and  the 
effect  of  the  compromise  was  to  relieve  him  from  a  lia- 
bility winch  he  was  under  to  the  testator's  estate  jointly 
with  the  creditor,  the  compromise  was  held  not  to  bind 
the  estate,  and,  at  the  instance  of  the  co-executors,  it  was 
ordered  to  be  set  aside  (y).  One  executor  may  assent  to 
a  bequest  to  himself  (z).  Again,  it  is  no  objection  to  a 
title  that  an  assignment  of  a  term  was  executed  by  one 
executor  only,  though  the  deed  was  prepared  as  an  assign- 
ment by  two  executors  (a),  and,  where  one  of  several 
executors  delivered  property  of  the  testator  to  a  stranger 
in  satisfaction  of  his  own  debt  (h),  or,  being  also  a  legatee 
of  leaseholds,  but  indebted  to  the  estate  in  a  sum  greater 
than  their  value,  assigned  them  to  a  purchaser  (c),  the 
other  executors  could  not  maintain  an  action  to  set  aside 
the  transaction.  But  one  executor  cannot  bind  his  fellows 
by  contract  (d). 

So  each  administrator  has  the  entire  control  of  the  per- 
sonal estate,  though  this  was  formerly  questioned  (e). 


(w)  Went.  213;  Bac.  Abr.  Uxors. 
(D)l. 

(x)  Smith  V.  Everett,  27  Beav.  446. 

(y)  Stott  V.  Lord,  8  Jur.  N.  S. 
249.  Compare  De  Cordova  v.  De 
Cordova,  cited  ante,  p.  141. 

{z)  Townson  v.  Tickcll,  3  B.  & 
Al.  40  ;  Pannell  v.  Pcnn,  1  Roll. 
Abr.  618. 

{a)  Simpson  v.  Guttcridgc,  1 
Madd.  609. 

{h)    Kelsack  v.    Nicholson,    Cro. 


Eliz.  496. 

(c)  Cole  V.  Miles,  10  Ha.  179. 

(d)  Turner  v.  Eardcy,  9  M.  & 
W.  770.  Consider  Snecshy  v. 
Thome,  7  De  G.  M.  &  G.  399.    See 

2'ost,  p.  245. 

(c)  Jacomb  v.  Uarwood,  2  Ves. 
seur.  265.  The  question  is  now 
settled  (2)er  Eomilly,  M.R.,  Smith 
V.  Everett,  27  Beav.  454).  See  a7itc, 
p.  31. 


DULY   CONSTITUTED.  147 

The  executors  who  have  proved  may  sue  alone,  without  Executors  who 

llUVG  DrOVGtl 

making  the  other  executors  parties,  although  they  have  m^y  sue  alone, 
not  renounced  (/).    Where  some  of  several  executors  have  Sometimes  not 

, .     ,      .  ,     .  even  all  who 

entered  into  a  transaction  without  disclosing  their  execu-  t^ve  proved 
torship,  they  may  sue  in  respect  of  sucli  transaction  with-  °^®   ^'^^°' 
out  joining  the  other  executors  {g). 

The   survivor  of  two   executors,  who    had   taken    out  Executor  su- 

,      .    .  .  ,  ,  r'^     ^  ^  •^^  j  •  1  ing  himself  (in 

administration  to  tlie  other,  nled  a   bill  to  set  aside  a  another 
mortgage  of  assets  made  by  the  deceased  executor,  and  it  <'^P^ci*'y)» 
has  held  that  his  having  taken  out  the  administration  did 
not  disqualify  him  from  maintaining  the  suit  (It). 

One  of  two  executors  may  sue  the  other  for  an  account  and  co- 
and  payment  of  moneys  owing  by  such  other  executor  to 
the  testator  {i).     So  one  executor  may  sue  for  administra- 
tion, but  he  must  make  all  the  other  executors  defen- 
dants (k). 

Executors  and  administrators  may  not  sue  or  be  sued  Executors  and 
in  forma  jpaiijperis  (DjUVlXq?,?,  they  have  also  a  beneficial  m^y  not  gene- 
interest  ill).  ''"^^y  ?"*^/'  ^^. 

\    /  &MQa  in  forma 

Lastly,  it  must  be  observed  that  the  power  of  an  execu- 2'««i'e'-i«- 
tor  or  administrator  to  deal  with  the  assets  is  not  Pieces- ^^  jj^^f^^^^^ 


the  assets  not 


(/)  Davics  V.  Williams,  1  Sim.  M.  k  G.  641  ;  compare  Glcadotv  v. 

5.     Sir  J.  Leach  said,  indeed  (p.  9),  Atkin,  2  Cr.  &  J.  548. 

that  the  i)ractice  was  so  at  law  ;  but  {i)  Pcakc  v.  Ledger,  8  Ha.  213. 

this  seems  to  have  been  a  miscon-  (k)  Latch  v.  Latch,  L.  E.  10  Ch. 

ception(seeWms.Exors.  1875, 1920).  464.     An  executor,  who  ought  to 

However,  it  is  assumed  that  by  the  have  been  a  co-plaintiff,  was  made  a 

25th  sect.,  sub-sect.  11,  oftheJudi-  defendant,    and  Lord  Thurlow  for 

cature  Act  (Appendix,  p.  320),  the  some  time  doubted  whether  he  was 

practice  in  all  the  Divisions  must  entitled  to  his  costs,  but  at  length 

follow   what  was   the    practice    in  ordered   them   to   be   paid   to  him 

Chancery.      That    the    sub-section  {Blount  v.  Burrow,  3  Bro.  C.  C.  90). 

applies   to  matters   of  practice,  as  (/)  Paradice  v.  Sluphcrd,  1  Dick, 

well    as    of   law,    see   Athcrhy   v.  136;  Oldfield  \.  Cuhhctt,  Wh..  61Z; 

Harvey,   L.    R.    2  Q.  li.    D.    524  ;  and  see  Fowler  v.  Davics,  16  Sim. 

Grant  v.  Holland,  L.  E.  3  C.  P.  D.  182.      Sec  and  distinguish  Baylcy 

180.  ■  V.  Baylcy,  11  Beav.  256. 

{g)  Brassington  v.  Ault,  2  Bing.  {II)  Evcrson  v.  Mattheic,  3  "W.  R. 

177;  and  see  an<e,  p.  118.  159;  ^o^crs  v.   Hooper,    21   L.   T. 

{h)  Miles  V.  Durnford,  2  De  G.  278. 

L  2 


148 


POWERS   OF   EXECUTORS   AND   ADMINISTRATORS 


necessarily       sarilv  taken  away  by  a  iudgraent  for  the  administration  of 

taken  away  by  ''  J      J       J       a 

judgment  for    tlio  testator's  estate,  without  any  injunction  or  appoint- 
tion.  ment  of  a  receiver  (771).    But  after  a  judgment  for  adminis- 

tration he  is  not  at  liberty  to  do  any  act  which  affects  the 
relative  rights  of  creditors  (n),  and  therefore  has  no  power 
to  give  a  creditor  a  valid  acknowledgment  of  his  debt,  so 
as  to  take  it  out  of  the  Statute  of  Limitations  (0),  and 
after  decree  all  powers  of  management  vested  in  him  are 
subject  to  the  control  of  the  Court  (p). 

The  power  of  a  legal  personal  representative  to  prefer 
creditors  and  retain  for  his  own  debt  is,  for  greater  con- 
venience, treated  _250si,  p.  162. 


As  to  sale  of 
hereditaments 
under  the 
statute  of 
Henry  VIII. 

Construction 
of  the  statute. 


B.  The  Effect  of  Renunciation  hy  an  Executor  upon  the 
Exercise  of  Poivers  and  Discretions  hy  the  Remain- 
ing Executors. 

Formerly,  where  a  power  was  given  to  executors  to  sell, 
and  one  of  them  refused  the  trust,  it  was  clear  that  the 
others  could  not  sell  {q) ;  but  since  the  time  of  Henry  VIII 
they  have  had  a  statutory  ability  to  do  so  (r).  The 
statute  enables  the  sale  of  "  lands,  tenements,  and  heredi- 
taments," which  expression  has  been  held  to  include  copy- 
holds (s).  A  power  given  to  A,  B,  and  C,  "  the  executors 
of  this  my  will,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,"  is  within  the 
statute,  and  authorises  a  sale  by  A  and  B,  on  C  re- 
fusing {t).  Albeit  the  letter  of  the  statute  extends  only 
where  executors  have  a  power  to  sell,  yet,  being  a  bene- 


{m)  Berry  v.  Gibbons,  L.  R.  8 
Ch.  747  ;  Necvcs  v.  Burrage,  14  Q. 
B.  504.     But  ^G&post,  p.  162. 

{n)  Shcwen  v.  Vandcrhmst,  2 
Russ.  &  M.  75.  And  see  post,  p.  164. 

(o)  PhilUps  V.  Bcal  (No.  2),  32 
Beav.  26. 

{]})  Bcihdlv.  Abraham,  L.  R.  17 


Eq.  24. 

{q)  SugJen  on  Powers,  125,  ed.  8. 

(r)  21  Hen.  8,  c.  4,  Appendix, 
p.  ti74. 

(a)  Peppercorn  v.  Wayman,  5  De 
G.  &  Sm.  230. 

{t)  Pci^percorn  v.  JVayman,  ubi 
supra. 


DULY   CONSTITUTED.  149 

ficial  law,  it  is  by  construction  extended  where  lands  are 
devised  to  executors  to  be  sold  {u).  Perkins  (x)  drew  the  Perkins's 
following  distinction,  based  upon  cases  in  the  Year  Books, 
such  cases,  however,  being  anterior  in  date  to  the  statute 
of  Henry  VIII.,  which  does  not  seem  to  contemplate  any 
such  distinction  : — If  a  man  will  that  A  and  B,  his  execu- 
tors, shall  sell,  &c.,  and  they  refuse  {i.e.,  renounce  probate), 
yet  it  seems  they  may  sell,  because  they  are  certainly 
named  ;  so  that  it  appears  the  will  of  the  testator  is  that 
they  shall  sell,  whether  they  refuse  or  not.  But  otherwise 
it  shall  be,  as  it  seems,  if  he  will  that  his  executors  shall 
sell  without  expressing  their  names,  and  they  all  refuse, — 
they  cannot  sell. 

A   disclaimer   executed    by   the    renouncing   executor  Disclaimer 
sometime  after  the  sale  to  a  purchaser  is  sufficient.     Such  sufficient. 
a  disclaimer,  if  effectual  at  all,  is  a  refusal  ab  initio,  and 
will  be  so  taken  by  the  Court,  in  the  absence  of  anything 
to  raise  a  presumption  of  mala  fides  (y). 

A  power  of  appointing  new  trustees  vested  in  the  exocu-  Peppercorn  r, 
tors  of  A,  one  of  whom  renounced,  was  held  to  be  well 
exercised  by  the  others  of  them  (z). 

An  executor  who  has  renounced  cannot  himself  exercise  Eenuntiant 

..1  /    N  T  ..  .^  1  X     1    •      1  •       cannot  exercise 

either  a  power  (a),  or  a  discretion,  though  vested  in  him  powers  or 
by  name  (6).  discretions. 

(u)  Co.  Litt.  113  a;  Bonifautv.  308. 

Greenfield,  Cro.  Eliz.  80.  {b)  Keatcs  v.  Burton,  14  Yes.  434. 

{x)  PI.  548.  The  question  whether  renunciation 

(y)  Peppercorn  v.  Wayman,  5  De  deprives  an  executor  of  a   discre- 

G.  &  Sm.  230,  235.  tionary  power  was  raised  in  Furd  v. 

(2)  Granville  {Earl)  v.  M'Ncile,  Jhuion,  1  Coll.  403,  hut  no  opinion 

7  Ha.  156.  was  expressed  upon  the  point. 

(a)   Tales  t.  Compton,  2  P.  "\Vms. 
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CHAPTER    XXI. 

OF  THE  DUTIES  OF  EXECUTORS  AJSTD  ADMINISTRATORS, 
AND  HEREWITH  OF  THEIR  RIGHT  OF  PREFERENCE 
AND   RETAINER,   AND   OF   LEGACIES  TO   EXECUTORS. 

A.  The  Funeral,  Rendering  an  Inventory  and  Ac- 
counts, Conversion  of  the  Estate,  and  Payment  of 
Debts. 

Burial,  An  Gxecutor  or  administrator  must  bury  the  deceased 

in  a  manner  suitable  to  the  estate  which  he  leaves  behind 
him  {a). 

Inveutory.  Notwithstanding    21    Hen.    VIII.  c.    5,    the    modern 

practice  is  certainly  not  to  render  an  account  {i.e.,  an 
inventory],  unless  it  shall  be  called  for  ;  but  the  executor 
must  remember  that  he  has  bound  himself  by  his  oath  to 
render  a  just  account,  when  he  is  by  law  required.  The 
Court  may,  and  in  some  instances  does,  for  the  protection 
and  security  of  the  parties,  require  ex  officio  that  an  in- 
ventory shall  be  exhibited  ;  and,  though  the  Court  does 
not  exact  this  in  all  cases,  still  it  always  will,  where  a 
party  having  an  interest  in  the  property  applies  for  it  (c). 
It  has  been  laid  down  in  a  variety  of  cases  that  a  probable 

(«)  2  Bl.  Com.  508.    See  further,  tained   in   his  inventory  [Giles  v. 

l)osf,  pp.  200,  227.  Dyson,  1  Stark.  32).    This  account, 

(c)  Per  Sir  J.  Nicholl,  Phillips  v.  rendered  (if  required)  to  the  Probate 

Bignell,  lFhil\im.2iO.  Seetheform  Di\'ision,   must  not  be  confounded 

of  administrator's  bond.  Appendix,  with   the    accounts   taken    by  the 

p.  321.     It  is  for  the  administrator  Chancery  Division, 
to  discharge  himself  of  the  items  con- 
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or  contingent  interest  will  justify  a  party  in  calling  for  an 
inventory  {d).  In  some  cases,  one  to  whom  administration 
has  been  granted  durante  minore  cetate  may  be  called  on 
for  one  (e).  A  release  given  by  a  beneficiary  is  no  bar  to 
his  demanding  an  inventory  (/).  As  to  its  contents,  the 
Court  can  only  require  that  all  the  deceased  died  possessed 
of  should  be  included  in  it ;  it  cannot  call  for  an  account 
of  the  subsequent  profits  of  his  business  {g). 

It  is  the  bounden  duty  of  an  executor  to  keep  clear  and  Accounts  and 
distinct  accounts  of  the  property  which  he  is  bound  to  ^°  °^^^  ^°°' 
administer  (Ji) ;  nay,  it  is  the  first  duty  of  an  accounting 
party  to  be  constantly  ready  with  his  accounts  (i).  More- 
over, it  is  the  duty  of  trustees  to  afford  to  their  cestuis  que 
trustent  accurate  information  of  the  disposition  of  the 
trust  fund, — all  the  information  of  which  they  are  or  ought 
to  be  in  possession  (k).  A  legatee  has  a  clear  right  to 
have  a  satisfactory  explanation  of  the  state  of  the  testa- 
tor's assets,  and  an  inspection' of  the  accounts,  but  he 
is  not  entitled  to  a  copy  thereof  at  the  exj)ense  of  the 
estate  (l).  An  executor  is  bound  to  produce  his  accounts 
to  the  properly  authorised  solicitor  of  a  cestui  que 
trust  (m).  Where  trustees  neglect  to  account,  or  give 
explanations,  on  application,  they  may  be  punished  by 
being  made  to  pay  the  costs  of  an  action  instituted  in 
consequence  {n) ;  and,  where  an  accounting  party  destroys 


{d)  Ibid.  ;  Eohcrls  v.  Rohcrts,   2  V.-C,  Kcmi)  v.  Burn,  i  Giff.  349. 

Lee,  399.  (^•)  Per  Lord  Eldon,    jralkcr  v. 

(c)    Taylor  v.  Kcvton,  1  Lee,  1.5.  Symonds,  3  S\v.  58. 

(/)  Kenny  v.   Jackson,   1  Hagg.  {!)  Otlley  v.   Gilby,  8  Buav.  602. 

Eccl.  105.  {ill)  See  Kemp  v.  Burn,  348. 

(j/)  Pitt  y.   Woodham,  ibid.  250.  (?i)  Spi'ingctt  v.  Dashwood,  2  GifT, 

On  the  subject  of  the  inventory,  see  521;   Kemp  v.   Burn,   ubi  supra ; 

further  Wnis.  Exors.  977.  Wroc  v.  Seed,  4  Giff.  425  ;  Newton 

(A)  Per  Lord  Eldon,  Freeman  v.  v.  A skctv,  11  Bcav.  152.   See  A7ion., 

Fairlie,  3  Mer.  43.  4  iLidd.  273  ;  Payne  v.  Evens,  L.  R. 

(i)  Per  Plumcr,  M.R.,  Pearsc  v.  18  Eq.  356;  Talbot  v.  MarshJieU, 

Green,  IJ.  &  W.  140  ;  Per  Stuart,  L.  R.  3  Ch.  622. 
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the  accounts  before  the  matters  have  been  finally  adjusted, 
and,  still  more,  pending  a  litigation,  the  Court  will  pre- 
sume everything  most  unfavourable  to  him  consistent  with 
the  established  facts  (o). 
Breaking  up         Executors  must  be  allowed  a  reasonable  time  for  break- 
s  a  IS  m     .  ^^g  ^p  ^  testator's  domestic  establishment  and  discharging 
his  servants,  and  two  months  have  been  considered  not 
unreasonable  delay,  having  regard  to  the  circumstances  of 
the  case  {])). 
Care  of  trast        Executors  and  administrators  are  expected  to  take  the 
same  care  of  the  trust  funds  as  a  reasonable  attention  to 
their  own  affairs  would  dictate  to  them  to  take  of  their 
own  property  {q). 
Converting  and      A  residuary  legatee  has  a  right  to  insist  that  in  the 
estater  course   of  the   first  year  after  the  testator's   death  the 

executor  shall,  if  it  be  possible,  pay  the  debts,  legacies, 
and  funeral  and  testameatary  expenses,  so  that  the  clear 
residue  may  be  ascertained,  and  paid  over  to  him,  or,  if  he 
has  only  a  life  interest  in  it,  may  be  duly  secured  for  the 
benefit  of  the  persons  successively  entitled.  In  order  to 
effect' this  object,  it  is  the  duty  of  the  executor  to  sell  the 
personal  estate,  or  at  all  events  so  much  of  it  as  is  required 
for  the  payment  of  debts,  legacies,  and  funeral  and  testa- 
mentary expenses ;  and,  if  from  any  cause  it  has  been  im- 
possible to  ascertain  the  clear  residue  by  tbe  end  of  the 
year,  still  it  is  from  that  date  that  the  right  of  those 
entitled  to  life  interests  in  it  commences,  and,  when  even- 
tually the  whole  estate  is  realised,  it  becomes  necessary  to 
ascertain  retrospectively  what  was  the  residue  at  the  end 
of  the  year,  attributing  a  due  proportion  of  the  sum 
realised  after  the  end  of  the  year  to  capital,  and  a  due 

(o)  Gray  v.  Haig,  20  Beav.  219  ;  Beav.  576. 

and  see   White  v.  Lady  Lincoln,  8  {q)  Masscy  v.  Banner,  1  J.  &  W. 

Ves.  363.  241.  See /otics  v.  icti-'is,  2  Ves.  senr. 

(p)  Field  V.  Pcckett  (No.  3),  29  210, 
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proportion  to  interest  (r).  There  is  no  fixed  period  at 
winch  executors  ought  to  realise  assets ;  it  depends  on  the 
particular  nature  of  the  property,  and  the  evidence  affect- 
ing it  (s).  The  result  of  the  authorities  seem  to  be  that 
there  is  no  fixed  rule  that  conversion  must  take  place  by  the 
end  of  the  year,  but  that  that  is  the  primd  facie  rule,  and 
that  executors  who  have  not  converted  by  that  time  must 
show  some  reason  why  they  did  not  do  so  [t).  In  all  these 
cases  a  large  discretion  is  allowed  to  the  executors ;  but, 
suppose  the  testator  possessed  a  large  quantity  of  horses, 
it  would  be  culpable  to  keep  them  at  a  great  expense, 
incurring  necessarily  a  great  outlay  for  their  maintenance, 
instead  of  selling  them  at  once  (u).  A  difference  of  opinion 
between  two  executors  as  to  the  propriety  of  con- 
verting the  assets  at  a  particular  period,  followed  by  a 
demand  made  by  one  of  them  upon  the  other  to  concur  in 
effecting  an  immediate  conversion,  does  not  deprive  the 
latter  of  the  right  to  exercise  his  own  discretion,  or  [neces- 
sarily] render  him  liable  for  the  loss  that  may  arise  from 
the  delay  consequent  on  his  declining  to  comply  with  the 
demand  {x).  Executors  ought  not,  without  great  reason, 
to  permit  money  to  remain  upon  personal  security  longer 
than  is  absolutely  necessary,  though  it  was  lent  upon  that 
security  by  the  testator  (?/).  A  direction  in  a  will  that 
they  should  call  in  securities  not  approved  by  them  must 
be   considered    as   referable  to  securities  upon  which  a 


(v)  l?cr  Lord  Cranworth,  Wight-  this  subject  j:Jos<,  p.  206. 

ick  Y.  Lord,  6  H.   L.  C.  226.     It  {x)  Buxton  v.  Buxton,  1  M.  &  Cr. 

the  duty  of  executors  to  get  in  80. 

operty  specifically  bequeathed  at  {>j)  Powell  r.  Evans,  5  Ves.  844. 

lie  expense  of  the   general  estate  Bullock  v.    Whcatlcy,  1  Coll.  130. 

{Percy  V.  Meddoiocroft,  4  Beav.  204).  A  debtor  to  the  estate  cannot  obtain 

(s)  Hughes  v.  Eini)son,  22  Beav.  a  stay  of  an  action  brought  against 

181.  him  by  the  personal  representative 

{()  Per  Page  "Wood,  L.J.,  Gray-  to  recover  the  debt,  on  the  ground 

hum  V.  Clarkson,  L.  R.  3  Ch.  606.  that  such  representative  intends  to 

(w)  Per  Romilly,  II.  R.,  Ilufjhcs  misapply  the  money  when  received 

V.    Emjmn,  183.     See  furtlier  on  {Darthez  v.  Winter,  2  S.  &  S.  536). 
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Suing  debtor 
after  complete 
administration 
by  Court. 


Appointment 
of  debtor  as 
executor  no 
extinguish- 
ment of  the 
debt. 


testator's  estate  might  from  their  nature  be  invested,  and 
not  as  authorising  a  kind  of  investment  which  a  Court  of 
Equity  would  not  sanction  :  the  confidence  which  the  tes- 
tator reposed  in  the  debtor,  and  the  manner  in  which  he 
entrusted  property  to  his  keeping,  cannot  be  considered  as 
furnishing  a  rule  for  a  similar  mode  of  dealing  with  him 
by  the  executors,  and  evidence  of  the  testator's  intention 
in  this  respect  cannot  be  attended  to  (s). 

After  an  estate  has  been  fully  administered  by  the 
Court,  the  executor  will  not  be  permitted  without  leave  to 
prosecute  an  action  to  recover  part  of  the  testator's  pro- 
perty from  a  party  to  the  suit  (a). 

In  connection  with  the  duty  to  get  in  the  deceased's 
estate,  it  must  be  observed  that,  where  a  debtor  is  ap- 
pointed executor,  or  takes  out  administration  to  his  credi- 
tor, this  is  no  extinguishment  of  the  debt,  though  it  was 
formerly  otherwise  at  law  (6) :  a  trust  is  in  such  case  raised 
for  a  residuary  legatee  (c),  and  the  next  of  kin  (d),  and, 
scmhle,  the  debt  is  assets  to  pay  legacies  in  general  (e).  A 
testator  died  in  1842,  having  appointed  T,  R.  and  others 
his  executors.  T.  R,  who  owed  the  testator  300^.  on  a 
promissory  note,  did  not  prove  the  will  until  1855  :  held 
that  he  could  not  then  set  up  the  Statute  of  Limitations 
in  respect  of  his  debt,  that  the  act  of  proving  had  relation 
to  the  testator's  death,  and  that  he  must  be  considered  as 
having  the  300Z.  in  his  hands  as  assets,  and  be  charged 
therewith  with  interest  from  1855  (/).  If  the  executor 
says  he  has  no  such  assets  in  his  hands  as  arc  alleged,  if 
he  denies  the  existence  of  the  debt,  the  beneficiaries  may 


(2)  Per  Ld.  Cottenliam,  Stiles  v. 
Guy,  1  H.  &  T.  528. 

{a)  Oldjieldv.  Cobbcit,  6  Beav.  515. 

(b)  Anon.,  Freera.  Ch.  52  ;  Carey 
V.  Goodinge,  3  Bro.  C.  C.  110 ; 
Berry  v.  Usher,  11  Ves.  87  ;  >S'tm- 
mons  V.  Guiteridgc,  13  Ves.  264. 


(c)  Brown  v.  Selwyn,  Cas.  t. 
Talbot,  240. 

(fZ)  Carey  v.  Goodinge,  ubi  supra. 

\e)  Per  L.  C.  Talbot,  Broion  v. 
Selwyn,  242. 

(/)  Ingle  v.  Richards  (No.  2),  28 
Beav.  366. 


EXECUTORS   AND   ADMINISTRATORS.  155 

treat  him  as  any  other  debtor  of  the  estate,  who  might  be 
brought  before  the  Court  on  the  allegation  of  colluding 
with  the  executor,  and  under  such  circumstances  the 
plaintiff  would  be  entitled  to  a  decree  for  recovering  the 
debt  against  him  as  from  a  stranger  who  was  indebted  to 
the  estate  (g). 

Executors,  whose  testator  was  the  assignee  of  a  leasehold  Onerous  lease- 
estate,  of  which  the  rent  was  greater  than  its  yearly  value, 
were  ordered  by  the  Court  to  take  such  steps  as  might 
be  necessary  to  relieve  the  testator's  estate  from  liability 
under  the  lease.  They  endeavoured,  but  ineffectually,  to 
prevail  on  the  lessor  to  accept  a  surrender,  but  took  no 
further  steps.  It  was  held  that  they  ought  to  have 
assigned  the  lease,  even  (as  it  would  seem)  to  a  pauper ; 
and,  not  having  done  so,  they  were  bound  themselves  to 
exonerate  the  testator's  estate  from  the  liabilities  to  which 
it  had  been  subject  in  respect  of  the  lease  since  the  time 
at  which  they  might  have  made  such  assignment  {h). 

It  is  the  rule  of  the  Court  that,  in  the  absence  of  any  Investment, 
special  direction,  it  is  the  duty  of  an  executor  or  adminis- 
trator to  invest  any  sums  of  sufficient  amount ;  he  has  no 
right  to  have  money,  as  it  were,  wrapped  up  in  a  napkin, 
though,  no  doubt,  if  there  are  payments  to  be  made,  he 
is  justified  in  keeping  balances  adequate  for  those  pay- 
ments (i).  Where  trust  funds  are  invested  on  an  inade- 
quate security,  it  is  the  duty  of  trustees  to  re-invest  them, 
although  the  wi'itten  consent  of  the  tenant  for  life, 
rendered  necessary  to  any  change  of  investment,  is  refused, 
and  the  security  is  one  expressly  authorised  by  the  trust  (k). 

{g)  Per  Wigram;  V.-C,  Tomlm  (i)  Per  Kindersley,  V.-C,  Edyar 

V.  Tomlin,  1  Ha.  247.    As  to  actions  v.  Efitjmlds,   4  Dr.  274.     Consider 

by  a  beneficiary  against  the  legal  J olmsonv.  Newton,  WHa.  IdS,.    As 

personal  representative  and  an  al-  to  what  are  authorised  investments, 

leged  debtor,  see  Ycatman  v.  Ycat-  sec  ante,  p.  141. 

viaii,  L.  K.  7  C.  D.  210.  (A)  Harrison  v.   Thcxton,  i  Jur, 

{h)  Rowley  v.  Adams,  4  M.  &  Cr.  N.  S.  550. 
534. 
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Precautions  Executoi's,  in  lending  on  mortgage,  ought  not  to  employ 

on  lending  on  ^  .  mi  ^ 

mortgage.         the   mortgagor  s  solicitor  (l).      They  ought  to  employ  a 
surveyor  well  acquainted  with  the  locus  in  quo,  or  they 
may  be  personally  answerable  (m).      Trustees  cannot  be 
advised  to  advance  more  than  two-thirds  of  the  actual 
value  of  the  estate,  if  it  be  freehold  land,  and,  if  the  pro- 
perty consist  of  freehold  houses,  they  should  not  lend  so 
much  as  two-thirds,  but  (say)  one-half  of  the  actual  value  : 
the   rule,  however,  of  two-thirds  or  one-half  is   only  a 
general  one,  and,  where  trustees  have  lent  on  the  security 
of  property  of  less  value,  but  have  acted  honestly,  they 
have  been  protected  by  the  Court,  and  have  been  allowed 
their  costs  (n). 
Where  succes-       Where  successive  estates  are  limited,  the  scale  in  invest- 
arriimHed^      ments  should  of  course  be  held  evenly  as  between  all 
the  scale  in  in-  parties,  and  the  tenant  for  life  should  not  be  allowed  by 

vestments  to       ■*■  •        i  r  i 

be  held  evenly:  an  investment  on  a  security  less  safe  or  less  permanent 
v"  Lord  Dart-  than  the  usual  one,  and  therefore  yielding  to  the  present 
mouth.  holder  an  increased  rate  of  interest,  to  advance  himself  at 

the  expense  of  the  remainderman  (a).  The  rule  as  laid 
down  by  Lord  Eldon  in  Hoive  v.  Earl  of  Dartmouth  (p), 
and  as  explained  by  subsequent  decisions,  and  particularly 
by  Lord  Cottenham  in  Pickering  v.  Pickering  (q),  amounts 
to  this,  that,  where  there  is  a  residuary  bequest  of  personal 
estate  to  be  enjoyed  by  several  persons  in  succession,  a 
Court  of  Equity,  in  the  absence  of  any  evidence  of  a  con- 
trary intention,  will  assume  that  it  was  the  intention  of 
the  testator  that  his  legatees  should  enjoy  the  same  thing 
in  succession,  and,  as  the  only  means  of  giving  effect  to 
such  intention,  will  direct  the  conversion  into  permanent 
investments  of  a  recognised  character  of  all  such  parts  of 

(1)  See  Waring  v.  Waring,  3  Ir.  referred  to. 
Ch.  K.  331.  (o)  Lewin,  305,  referring  to  Eaby 

(m)  Budge  v.  Gumniow,  L.  R.  7  v.  lUdclmlgh,  7  De  G.  M.  &  G.  104. 
Ch.  719.  (;')  7  Ves.  137. 

(w)  Lewin,  298,  and  cases  there  (q)  4  M.  &  Cr.  289. 
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the  estate  as  are  of  a  wasting  or  reversionary  character, 
and  also  all  such  other  existing  investments  as  are  not  of 
the  recognised  character,  and  are  consequently  deemed  to 
be  more  or  less  hazardous  (r).  It  follows  that  trustees, 
who  must  be  guided  by  the  practice  of  the  Court,  would 
not  be  justified,  in  the  absence  of  a  special  power,  in 
investing  trust  moneys  settled  upon  several  persons  succes- 
sively upon  any  securities  which  by  the  rule  of  the  Court 
would  be  liable  to  be  converted  into  other  securities  (s). 

If  a  suit  be  commenced  for  administration  of  the  estate,  Facilitating 

.     .  „  ,       ,      .    .  f     •!•  administration 

it  is  the  duty  oi  executors  and  administrators  to  lacilitate  by  Court, 
the  obtaining  a  decree,  by  which  the  estate  may  be  pro- 
tected from  actions  (t). 

An  executor  is  not  bound  to  insure,  or  continue  the  Insurance. 
insurance  of,  his  testator's  property  against  fire  {u),  though 
the  testator  himself  was  bound  to  do  so  (x). 

The  naming  of  A  and  B  executors  is  by  implication  the  Payment  of 
laying  upon  them  an  obligation  to  pay  all  the  testator's  pf^j^^jQj."^^!^'^ 
debts  {y) ;  but  it  is  their  duty,  as  far  as  possible,  to  pre- 
serve articles  specifically  bequeathed  according  to  the  tes- 
tator's wish,  and,  unless  compelled,  they  ought  not  to 
apply  them  to  such  payment  (2).  The  executor  or  ad- 
ministrator must  observe  the  rules  of  priority.  And  (first) 
he  may  pay  all  funeral  charges,  and  the  expense  of  proving 
the  will,  and  the  like,  (secondly)  debts  due  to  the  kino-, 
(thirdly)  such  debts  as  are  by  particular  statutes  to  be  pre- 
ferred to  all  others,  (fourthly)  debts  of  record,  as  judg- 
ments, statutes,  and  recognisances  (a).  Lastly  come  specialty 

(r)  Per    Baggallay,     L.J.,   3Iac-  Ex.  221. 

donald  v.    Irvine,   L.    R.    8  C.    D.  (x)  Fry  v.  Fry,  27  Beav.  146. 

.112.      As  to  proi  erty  in  India,  sec  {y)  Went.  10. 

Holland  v.   Hur/hcs,   16  Yes.  Ill  ;  (z)  Clarke   v.  Earl  of  Ormonde 

Diincs  V.  Scott,  4  Kuss.  195.  Jac.  108.      See  Brown  v.  Allen,  1 

(s)  Lewin,  306-  Vern.  31 ;  Uinton  v.  Finke,  1  P. 

it)  Clarke  v.   Earl  of  Ormonde,  Wms.   539  ;    Slecch  v.  Tlwrinjton, 

Jac.  108.  2  Ves.  senr.  560. 

(w)  Bailey  v.  Gould,  4  Y.  &  C.  (a)  2  Bl.  Comm.  511. 
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Expenses  of 
funeral, 


and  adminis- 
tration. 


Crown  deLts. 


and  simple  contract  debts.  We  will  say  a  few  words  of 
eacli  in  turn,  first  premising  that  it  is  not  competent  to  a 
testator  to  disappoint  these  rules  of  law  (h),  and  that  the 
priorities  of  creditors  are  regulated  by  the  domicil  of  the 
deceased,  though  the  personal  assets  may  be  situate  and 
administered  in  another  country  (c). 

Funeral  expenses,  according  to  the  degree  and  quality 
of  the  deceased,  are  to  be  allowed  before  any  debt  or  duty 
whatsoever  (d)  ;  no  doubt  they  are  to  be  preferred  even  to 
a  debt  due  to  the  Crown  (e). 

Costs  of  a  suit  (here  for  payment  of  legacies)  are  to  be 
considered  as  expenses  in  administering  the  estate,  and 
[qu.  which]  are  the  first  [qu.  second,  i.e.,  postponed  to 
funeral  expenses]  charge  upon  an  estate,  whether  adminis- 
tered in  or  out  of  Court  (/).  If  the  assets  are  insufficient 
to  pay  the  costs  of  all  parties,  the  executor's  costs  have 
priority  (g),  though  he  has  voluntarily  confessed  judgments 
which  have  swept  awa}^  the  assets  (h) ;  and  costs  of  litiga- 
tion in  the  Probate  Division,  although  ordered  by  that 
Division  to  be  paid  out  of  the  estate,  will  be  postponed 
to  the  costs  of  an  administration  action  in  the  Chancery 
Division  (i). 

The  priority  of  payment  of  the  King's  debt  is  as  old  as 
Magna  Charta  {k).  Amongst  other  Crown  debts  is  pro- 
bate duty,  for  which  credit  has  been  given  (l). 


(&)  See  per  Kniglit  Bnioe,  L.  J., 
Turner  v.  Cox,  8  Moo.  P.  C. 
317. 

(c)  Wilson  V.  Lady  Dunsany,  1 8 
Beav.  293  ;  Cook  v.  Gregson,  2  Dr. 
286,  cited  with  approval  by  Ld,  St. 
Leonards  in  Carron  Iron  Co.  v. 
Maclaren,  5  H.  of  L.  C.  455. 

(d)  3  Inst.  202.  See  further  ante, 
p.  150  ;  x>ost,  pp.  200,  227. 

(c)  Per  Richards,  C.B.,  Eex  v. 
Wade,  5  Pr.    627. 


(/)  Per  Sir  J.  Leach,  Loomes  v. 
Stotherd,  1  S.  &  S.  461. 

{g)  Tipping  v.  Power,  1  Ha.  405  ; 
Gaunt  V.  Taylor,  2  Ha.  413  ;  New- 
begin  v.  Bell,  23  Beav.  386. 

{h)  Sanderson  v.  Stoddart,  32" 
Beav.  155. 

{i)  Major  v.  Major, 
Puides  v.  Mayhew,  L. 
596. 

(k)  Magna  Charta,  c. 


2  Dr.  281 ; 
R.  5  C.  D. 

18. 


(I)  55  Geo.  3,  c.   184,  s.  48,  Ap- 
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Instances  of  debts  having  a  statutory  priority  are  debts  Debts  having 
owing  by  deceased  overseers  of  the  poor  (m),  officers  of^jl^Q^j^yJ 
friendly  societies  (n)  and  savings  banks  (o),  virtute  officii, 
and  the  regimental  debts  of  an  officer  or  soldier  of  the 
army  or  Indian  army  dying  on  service  (p).  In  all  these 
cases,  the  words  of  the  statutes  are  large  enough  to  give 
these  debts  an  absolute  priority,  even  over  funeral  and 
testamentary  expenses  and  Crown  debts ;  but  it  may 
be  questioned  whether  such  was  the  intention  of  the 
legislature. 

Between  one  judgment  and  another  had  against  the  judgments. 
testator,  precedency  or  priority  of  time  is  not  material, 
but  he  which  first  sueth  execution  must  be  preferred  (q). 
Judgments  against  executors  arc  payable  out  of  the  tes- 
tator's assets  according  to  their  respective  dates  (/■).  A 
judgment  and  a  decree  obtained  on  the  same  day  were 
considered  to  have  been  obtained  at  the  same  moment  (.s). 
The  statute  32    Sc    33  Vict.   c.  4G  (t)  does    not   prevent  * 

a  judgment  creditoi-,  who  has  obtained  judgment  against 
an  executor  before  administration  decree,  from  having 
priority  over  the  other  creditors,  though  his  judgment 
be  not  registered  (it).     A  debt  by  decree  in  equity,  pro- 

pendix,  p.  2S9.      By  the  same  sec-  (o)  3  &  i  W.  4,  c.  14,  s.  28. 

tiou  an  executor   or   administrator  (p)  26  &   27  Vict.   c.  57.     This 

paying  any  debt  in  preference  there-  Act    contains    various    other    pro- 

to  shall  be  personally  cliarged  there-  visions  im2)ortaut   to  executors   or 

with  (and  see  j^ost,  p.  228),  and  also  administrators  of  such  an  officer  or 

forfeit  5001.  soldier  so  dying. 

(wj)  17  Geo.  2,  c.  38,  s.  3.  (q)  Went.  269. 

(w)  38  &  39  Vict.   c.   60,  s.   15,  (r)  DoUond  v.  Johnson,  2  Sin.  & 

sub. -sec.  7.     Sea  Ex  parte  AmiaiUc  G.  301. 

Society  of  Laneustcr,   6   Ves.    98  ;  (s)  Parker  v.  Eingham,  33  Beav. 

Exparle  Ashley,  ibid.  441  ;  Ex  parte  535. 

Iloss,  ibid.  802  ;  Ex  jjartc  Stamford  (<)  Appendix,  p.  317. 

Friendly  Society,  15  Ves.  280;  Ex  {u)   Williams  v.  Williams,  L.IJ. 

2)artc  BiKklaitd,  hwck,  2li  [vc^iac-  15   Eq.    .270;    per   Jesscl,    M.K., 

tively    decided    under    an    earlier  Hanson  v.  Stulbs,   L.   R.  8  C.  D. 

enactment  to  the  san)e  cCfect),  and  155.     So  a  judgment  obtained  after 

Ex  parte  Swansea  Friendly  Society,  the  institution  of  a  creditor's  action, 

L.  R.  11  C.  D.  768.  but  before  any  decree  was  made, 
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Eecognisances. 


vided  it  be  final,  and  not  merely  a  decree  to  account  {v), 
is  equal  to  a  judgment  {w) ;  but  a  decree  to  account  has 
not  that  force,  even  though  there  be  superadded  a  direc- 
tion for  payment  out  of  the  result  of  the  account  (x) ;  a 
mere  order  nisi  to  sign  judgment  is  not  effectual  to  give 
priority  {y),  and  a  foreign  judgment  constitutes  but  a 
simple  contract  debt  {z).  Executors  at  their  peril  ought 
to  take  cognisance  of  debts  upon  record  (a);  having  or  not 
having  notice  of  a  judgment  is  not  material  (6),  executors 
being  presumed  to  take  notice  of  all  judgments,  even 
in  the  inferior  Courts  of  law  (c),  and  also  of  decrees  in 
equity  {d). 

A  recognisance  (which  is  an  obligation  of  record,  which 
a  man  enters  into  before  some  Court  of  record  or  magis- 
trate duly  authorised,  with  condition  to  do  some  particular 
act,  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay 
a  debt,  or  the  like(e)),  must  be  enrolled  to  insure  its 
priority  (/). 


was  held  to  have  priority  over  the 
creditors  coming  in  under  the  decree 
(Larkhis  v.  Paxton,  2  Beav.  219  : 
the  circumstances  showed  great  dila- 
toriness  on  the  part  of  the  Chancery- 
suitors)  ;  but  in  a  creditor's  suit, 
where  the  plaintiff  did  not  satisfac- 
torily prove  his  debt,  and  the  bill 
was  retained,  with  liberty  to  esta- 
blish the  debt  at  law,  Ld.  Langdale 
expressed  himself  surprised  at  the 
notion,  which  had  been  entertained 
by  some  of  the  parties,  that  the 
plaintiff  could,  by  the  proceedings 
at  law,  taken  by  leave  of  the  Court, 
obtain  any  priority  over  the  other 
creditors  on  behalf  of  whom  he  was 
suing  in  the  Court  of  Chancery 
{Gihcrt  V.  Hales,  8  Beav.  236). 

(v)  Mason  v.  Williams,  2  Salk. 
507  ;  Morricc  v.  Bank  of  England, 
Cas.  t.  Talbot,  223  ;  Smith  v.  Eyles, 
2  Atk.  385  ;  Martin  v.  Martin,  1 


Yes.  senr.  214. 

{w)  Shafto  V.  Fowel,  3  Lev.  355  ; 
Searle  v.  Lane,  2  Vern.  89  ;  Astlcy 
v.  Poivis,  1  Yes.  senr.  496. 

(a:)  Perry  v.  Philips,  10  Yes.  34. 

{y)  Per  Jessel,  M.E.,  Hanson  v. 
Stuhbs,  L.  E.  8  C.  D.  156. 

{z)  Wilson  V.  Lady  Dunsany,  18 
Beav.  293. 

{a)  Littleton  v.  Hibhins,  Cro.  Eliz. 
793. 

{b)  Searle  v.  La7ie  2  Yern.  89  ; 
2Jcr  Littleton,  J.,  Hall  v.  Tajjper,  3 
B.  &  Ad.  656. 

(c)  Per  Jekyll,  M.R.,  Herbert's 
ca.,  3  P.  ^Yms.  117. 

(d)  Per  L.C.  King,  Sorrell  v. 
Carpenter,  2  P.  Wms.  483. 

(e)  2  Bl.  Com.  341. 

(/)  Bothomlcy  V.  Lord  Fair/ax,  1 
P.  Wms.  334  ;  Glyn  v.  Thorpe,  1 
B.  &  Al.  153.  See  Fotlwrgill  v. 
Kendrick,  2  Vern.  234. 
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Statutes  are  practically  obsolete,  and  need  not  be  parti- 
cularly noticed. 

All  specialty  and  simple  contract  debts  now  stand  in 
equal  degree  {g),  except  that  by  the  practice  of  the  Court 
a  solicitor,  having  a  lien  upon  the  deceased's  estate,  is 
entitled  to  be  paid  before  the  rest  of  the  specialty  and 
simple  contract  creditors  {h),  and  that  in  an  old  case  it 
was  held  that  the  King's  debt,  not  of  record,  was  to  be 
paid  before  the  specialty  or  simple  contract  debts  of  a 
subject  (/). 

No  executor  is  compellable  to  take  adv^antage  of  the 
Statute  of  Limitations  {/•) ;  the  debtor's  executor  may,  in 
his  representative  capacity,  satisfy  the  conscience  of  his 
testator  {I).  He  may  pay  statute-barred  debts,  notwith- 
standing the  personal  estate  is  insufficient,  and  will  be 
allowed  such  payments  as  against  the  devisees  of  real 
estate,  upon  which  other  debts  are  in  consequence 
thrown  (»i). 

{(j)  32  &  33  Yict.  c.  46,  Ap- 
pendix, p.  317.  Rent  is  a  specialty 
debt  within  the  Act  {Sldrrrff  v. 
Haslings,  L.  R.  6  C.  D.  610).  It  must 
be  observed  that,  in  consequence  of 
the  Act,  a  judj^nient  against  an 
executor  for  a  simple  contract  debt 
will  obtain  indirectly  priority  over 
specialty  debts  {Per  Wickcns,  V.  -C. , 
Williams  v.  Williams,  L.  R.  15 
E.].  273). 

(/()  See  Turner  v.  Gibson,  3  Atk. 
720  ;  Lloyd  v.  Mason,  4  Ha.  132. 

(0  Hex  V.  Burnett,  cited  Bac.  Abr. 
Exors.  (L. )  2.  Where  an  executor 
is  mortgagee  of  the  testator's  real 
estate,  and  also  a  legatee  under  his 
will,  he  is  not  bound  to  satisfy  the 
mortgage  debt  out  of  the  first  suf- 
ficient sum  of  personal  assets  that 
comes  lo  his  hands,  the  reason  being 
that,  if  ho  were  compelled  to  do  so, 
and  thus  to  exhaust  the  personal 
estate,  he  would  be  entitled  to  come 


Statutes. 


Specialty  and 
simple  contract 
debts. 


Executors  ami 
administrators 
need  not  plead 
Statute  of 
Limitations, 


against  the  real  estate  to  the  extent 
to  which  the  legacy  remained  un- 
satisfied {Binns  V.  Nicliolls,  L.  R.  2 
Eip  256). 

(k)  Per  Lord  Ilardwicko,  Norton 
V.  Frcckcr,  1  Atk.  526  ;  Ld.  Castle- 
toll  V.  Ld.  FansJiaiv,  Free.  Ch.  99  ; 
Stahlschrnidt  v.  Lett,  1  Sm.  &  G. 
415.  See  Briggs  v.  Wilson,  5  De  G. 
M.  &  G.  12  ;  and^jos^,  pp.  167,  227. 
For  the  practice,  in  an  administra- 
tion action,  as  to  others  than  the 
executors  setting  up  the  statute 
against  creditors,  see  SJieiccn  v. 
VanderliorsI,  1  Russ.  k  M.  347,  2 
Russ.  &  M.  75  ;  Moodie  v.  Ban- 
nister, 4  Dr.  432  ;  Fuller  v.  Red- 
man (No.  2),  26  Beav.  614  ;  Alston 
V.  Trollopc,  L.  R.  2  Eq.  205. 

(/)  Per  Ld.  Lyndhurst,  Williain- 
son  V.  Xaylor,  3  Y.  &  C.  Ex.  210, 
n.  (a). 

(vi)  Lords  V.  Rumnnj,\j.  R.  4  Eq. 
451. 

M 
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but  must  not  But,  where  creditors  have  compounded  for  less  than  the 
more  than  tiiey  amount  of  their  debts,  imder  a  misapprehension  as  to  the 
have  com-  ^      asscts,  semhle  the  executors  may  not,  on  the  assets  proving 

sufficient,  pay  them  the  whole  amounts  against  the  wish 

of  the  residuary  legatees  (n). 

B.  Executors  and  Administrators'  Rigid  of  Preference 
and  Retainer. 

In  connection  with  the  payment  of  debts  by  executors 

and    administrators   must   be   considered   the   important 

subject  of  their  rights  of  preference  (o),  and  retainer. 

Executors  and       The  law,  Said  Abbott,  C.  J.  (p),  imposes  on  the  executor 

may  prefer  a     the  burthen  of  paying  the  debts  of  the  testator  in  a  parti- 

crecUtor  at  any  ^^^-y.  order.     On  the  Other  hand,  it  confers  on  him  certain 

time  bciore 

judgment  for    privileges.    One  of  these  privileges  is  that  among  creditors 

admiuistra-  111  •  r> 

tion.  of  equal  degree  he  may  pay  one  m  preference  to  another. 

He  may  even,  after  actions  are  commenced  against  him  by 
a  creditor  on  simple  contract,  confess  a  judgment  in  favour 
of  another  creditor  of  equal  degree,  and  thus  give  the 
latter  a  preference.  That  was  expressly  decided  in  Prince 
V.  Nicliolson  (q).  Similarly,  it  is  laid  dow^n  in  a  very 
recent  case  (r)  that  an  executor  or  administrator,  after  the 
commencement  of  a  creditor's  action  and  before  judgment, 
may  voluntarily  pay  any  creditor  in  full,  though  he  may 
have  had  notice  of  the  action,  and  he  will  be  allowed  such 
payment  in  his  accounts  (s).     But  this  right  of  preference 

(?;.)  See  Ld.  Castldon  v.  Ld.  Fan-  Danvcrs,  1  P.  "Wms.   295.     But  he 

sliaw,  Prec.  Ch.  99.  cannot  so  confess  to  a  stranger,  a 

(0)  Where,  on  taking  an  account,  mere  trustee  for  creditors  {Tolputt 

a  balance    was  found   due   to   the  v.  Wells,  1  M.  &  S.  403). 
executor  for  money   advanced,    he  (r)  European   Assiirancc   Society 

was  held  entitled,  the  estate  being  v.  Raddiffe,  L.  E.  7  C.  D.  733.    See 

insolvent,  to  be  paid  in  full  in  pri-  further  Maltby  v.  FMSsell,  2  S.  &  S. 

ority  to  the  creditors  [Spademan  v.  277  ;  Earl  Vane  v,  Eigdcn,  L.  E.  5 

Holbrook,  2  Giff.  198).  Ch.  663. 

{p)  Lyttleton  v.  Cross,  3  B.  &  C.  {s)  The  only  way  to  prevent  such 

322.  payments   being   made    is   by   the 

{q)  5   Taunt.    665  ;     Jrarimj   v.  plaiutiif,    upon    issuing    the   Avrit, 
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ceases  when  a  decree  for  administration  has  been   pro- 
nounced (t). 

If  a  person,  indebted  to  another,  makes  his  creditor  his  Theory  of  the 
executor,  or  if  such  creditor  obtains  letters  of  administra-  retainer. 
tion  (u)  to  his  debtor,  in  these  cases  the  law  gives  him  a 
remedy  for  his  debt,  by  allowing  him  to  retain  so  much  as 
will  pay  himself  before  any  other  creditors  whose  debts 
are  of  equal  degree.  This  is  a  remedy  by  the  mere  act  of 
law,  and  grounded  upon  this  reason,  that  the  executor 
cannot  without  an  apparent  absurdity  commence  a  suit 
against  himself  as  representative  of  the  deceased,  to 
recover  what  is  due  to  him  in  his  private  capacity,  but, 
having  the  whole  personal  estate  in  his  hands,  so  much  as 
is  sufficient  to  answer  his  own  demand  is  by  operation 
of  law  applied  to  that  purpose  (v).  An  executor  has  a 
right  to  prefer  one  creditor  to  another,  as  amongst  credi- 
tors of  equal  degree  :  it  follows  that,  if  he  is  a  creditor,  he 
has  a  right  to  prefer  himself  to  another  creditor  of  equal 
degree.     This   is   called  "  retainer,"  because  he  has  the 


immediately  applying  for  anil  ob- 
taining a  receiver  [Per  Jessel,  il. 
R.,  ibid.). 

(/)  See  ante,  p.  148;  2'osl,  p.  223. 

(ti)  Including  administrations  du- 
rante mitwrc  cetate  ( Bryars  v.  God- 
dard,  Hob.  250  ;  llosMhj  v. 
Godolphin,  Sir  T.  Kayra.  484)  and 
de  bonis  non  ( Weeks  v.  Gore,  3  P. 
-Wms.,  184,  n.).  A  person  may 
also  retain,  for  wliose  use  admini- 
stration has  been  granted  to  another 
{Franks  v.  Cooper,  4  Yes.  763). 

(y)  3  Bl.  Com.  18.  This  doctrine 
has  sometimes  been  explained  by 
reference  to  the  maxim  "in  aquali 
jure  potior  est  conditio  possidentis.'^ 
But  tliere  would  seem  to  be  no 
fouadation  for  this  view,  mert  pos- 
session conferring  no  right  of  re- 
tainer ;  see  per  Jessel,  JI.  II.,  Talbot 
V.   Frerr,  E.   K.  9(".  I).    .'')68,   575. 


Blackstone  (p.  19)  proceeds  to  point 
out  that  the  doctrine  of  retainer, 
though  inequitable,  was  yet  a  neces- 
sary consequence  of  the  rule  that  the 
creditor  who  iinst  sued  for  his  debt 
had  priority  of  payment ;  as  the 
executor  or  administrator  could 
commence  no  such  suit,  he  would 
Ac  paid  the  last  of  all,  or,  if  the 
estate  .should  be  insolvent,  might 
lose  his  debt,  unless  he  were  allowed 
to  retain  it :  and,  inasmuch  as  pri- 
ority of  judgment  against  a  legal 
personal  representative  confers  pri- 
ority of  payment,  notwithstanding 
32  &  33  Vict.  c.  40  (Appendix,  p. 
317;  Williams  v.  Willinins,  L.  K. 
15  Eq.  270),  this  justification  of 
retainer  remains.  That  this  Act 
does  not  atl'ect  the  right  of  retainer, 
see  Hanleij  v.  M'D<  ruuitt,  Ir.  K.  9 
Eq.  35. 

M  2 
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No  retainer 
except  out  of 
legal  assets. 


Right  to  re- 
tain not  taken 
away  by 
judgment  for 
administra- 
tion, 


money  in  his  own  hands,  but  it  is  in  reality  the  exercise  of 
the  right  of  preference  in  his  own  favour  (iv).  The  right 
of  retainer  is  a  mere  passive  right,  and  consists  only  in 
holding  the  assets,  or  in  asserting  a  right  to  hold  the 
assets,  which  is  the  same  thing.  It  is  a  right  that  exists 
as  well  before  the  assets  are  received  as  after  they  are 
received,  while  they  are  in  his  hands  (x). 

We  find  it  judicially  stated  that  the  doctrine  is  one 
which  the  Court  is  not  disposed  to  extend  (?/)  :  Yerney, 
M.  R.,  said — the  rule  of  this  Court  in  cases  of  retainer  is, 
unless  the  party  can  show  a  legal  right  to  retain,  we  never 
give  it  him  ;  if  he  can  show  a  legal  right,  we  never  take 
it  from  him  (0) ;  if  you  must  come  here,  said  Lord  Keeper 
Wright,  you  cannot  prefer  yourself, — a  Court  of  Equity  will 
never  assist  a  retainer  (a).  In  other  words,  there  can  be 
no  retainer,  except  out  of  legal  assets. 

A  personal  representative  (6)  may  retain,  notwithstanding 
a  decree  for  administration  has  been  made  in  a  suit  by  the 
other  creditors,  and  the  assets  out  of  which  he  seeks  to 
retain  come  to  his  hands  after  decree  (bh) ;  moreover,  his 


(ip)  Per  Jessel,  M.  E. ,  Talbot  v. 
Frere,  L.  R.  9  C.  D.  570.  But  if 
the  executor's  right  of  retainer  de- 
pends upon  his  right  of  giving  pre- 
ference to  a  creditor,  it  woukl  be 
taken  away  by  a  decree  for  adminis- 
tration, since  after  a  decree  an  exe- 
cutor cannot  prefer  one  creditor  to 
another  [jxi-  James,  L.  J. ,  Lee  v. 
Nuttall,  L.  R.  12  C.  D.  64.) 

{x)  Per  Stuart,  V.-C,  StaJd- 
schmidt  v.  Lett,  1  Sm.  &  G.  420.  The 
Court  refused  to  order  an  executor 
to  pay  into  Court  money  which  by 
his  answer  he  stated  he  had  retained 
in  satisfaction  of  a  debt  due  to  hira 
from  the  testator  {MuhUdon  v. 
Poole,  2  CoU.  246.) 

(y)  Per  Hall,  V.-C,  Richmond 
V.  White,  L.  R.  10  C.  D.  727. 


(::)  Chapman  v.  Turner,  Vin, 
Abr.   Exors.   (D.   2),  2. 

{a)  Hopton  v.  Dryden,  Prec.  Ch. 
181 ;  Chambers  v.  Harvest,  Moseley, 
124. 

{h)  In  the  following  pages  some- 
times executors,  sometimes  admini- 
trators,  are  alone  mentioned,  accord- 
ing as  the  cases  cited  deal  with  the 
one  or  the  other  ;  but  it  must  be 
I'emembered  that,  so  far  as  regards 
the  right  under  consideration,  the 
two  classes  of  personal  representa- 
tives stand  upon  precisely  the  same 
footing,  excejit  so  far  as  adminis- 
trators have  been  put  upon  an  un- 
dertaking :  see  Brackenbury,  in  the 
goods  of,  cited  ante,  p.  47. 

{bh)  Nunn  v.  Barlow,  1  Sim.  &; 
St.  588  ;  Sharman  v.  Rudd,  27  L. 
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right   prevails  against  the  plaintiff's  right  to  have  the  prevails 
costs  of  the  suit  satisfied  (c),  for  he  is  in  the  same  situation  pFaintiff's 
as  a  creditor  whose  debt  was  paid  before  the  suit,  and  who  ^°^*^' 
cannot  therefore  be  afterwards  affected  by  the  costs  of  the 
administration  (d).     Where  the  same  individual  was  the 
administrator  of  both  A  and  B,  whose  estates  were  being 
administered   by  the   Court,  and  A's  estate    was   found 
indebted  to  B's,  it  was  held  that  the  administrator  was 
entitled  to  retain  the  debt  out  of  A's  assets  in  preference 
so  A's  other  creditors  (e).     A  creditor  proved  his  debt  in 
an  administration  action,  and  then  died,  having  bequeathed 
the  debt  to  the  executrix  of  the  testator  in  the  cause  :  it  was 
held  that  she  had  no  right  of  retainer  in  respect  of  it  (/). 

The  personal  representative  does  not  lose  his  right  by  and  is  not  lost 
paying  the  assets  into  Court  (g) ;  he  may  assert  it,  not  only  'Y+V'^^"'^".* 
after  the  assets  have  been  so  paid  in  by  him,  but  at  any  into  Court ;  in 

,         ,..,.  p,  7\i  T       ■  r  ffict,  it  may 

time  before  the  distribution  of  the  estate  {h),  though,  it  be  asserted  at 
there  be  on  his  part  any  improper  concealment,  or  any  f°^\'i™\ssets 
unfair  or  improper  statement,  that  might  be  material  {/).  are  distributed, 

in  the  absence 

He  has  been  allowed  to  retain  out  of  a  fund  which  was  never  of  improper 
actually  in  his  hands,  but  was  paid  into  Court  by  a  debtor 
to  the  estate  with  his  concurrence,  though  without  his  then 
taking  any  steps  to  protect  himself  (k) :  the  effect  of  the 
order  to  pay  in  was  the  same  as  if  it  had  been  to  pay  to 
the  executor,  and  then  for  him  to  pay  into  Court  (l) ;  the 

J.  Ch.  844.      The  Chief  Clerk  has  420. 

no    authority  under   the   common  (g)  Cliissum  v.  Dcwes,  5  Russ.  29 ; 

decree  for  administration  to  go  into  Langton  v.  Higgs,  5  Sim.  228. 

the  question  of  a  disputed  right  of  (Ji)  Stahlschmidt  V.  Lett,  1  Sm.  & 

retainer  ;    to  authorise  him  to  do  G.  415. 

that,  special  directions  are  necessary  {i)  Per  Stuart,  V.-C,  Hid.  420. 

(Spiccr  V.  James,   2  M.  &  K.  387  ;  And  Ld.  Chancellor  Parker  said  the 

Thompson  y.  Cooi)cr,  1  Coll.  81).  Court  would   interpose,  where  the 

(c)  Chissumv.  Dcivcs,  5 'Rwss.  2%  ;  exercise   of  the   right   of    retainer 

Tipjiing  v.  Poicer,  1  Ha.  405.  would  be  an  inlet  to  fraud  {Cock  v. 

{d)  Per  Wigram,   V.-C,  Tqiping  Goodfellov,  10  Mod.  496). 

V.  Power,  411.  (/.■)  Richmond  v.  White,  27  W.  R. 

(c)  Fox  V.  Garrett,  28  Beav.  16.  878. 

(/)  Jones  V.  Evans,  L.  R.  2C.  D.  (/)  Per  James,  L.  J.,  ibid.  879. 
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Semhle,  no  re- 
tainer against 
receiver. 

Executors  and 
administrators 
may  retain  in 
respect  of 
debts  of  the 
deceased 
which  tliey 
have  paid  out 
of  their  own 
moneys. 


Court  never  allows  its  order  to  prejudice  a  right  of  retainer 
existing  at  the  time  of  the  payment  in  (m). 

Semhle,  there  can  be  no  retainer  by  an  executor  as 
against  a  receiver  appointed  by  the  Court  {n). 

If  an  executor,  surety  to  his  testator,  pays  the  debt,  he 
may  retain  for  it  (o).  A,  at  the  request  of,  and  on  an  offer 
of  indemnity  by,  B,  joined  in  a  promissory  note,  which  he 
was  afterwards  compelled  to  pay  :  becoming  the  executor 
of  B,  he  was  held  entitled  to  retain  the  amount  paid  by 
him  as  a  debt  due  to  him  from  B's  estate  {p).  A  widow 
executrix  was  allowed  to  retain  for  the  money  with  which 
she  had  paid  off  a  mortgage  on  her  jointure,  her  husband 
having  covenanted  it  to  be  free  from  incumbrances,  this 
being  a  satisfaction  for  his  breach  of  covenant  {q).  There 
were  two  executors,  and  one  paid  a  debt  due  from  the 
deceased  to  the  other  with  his  own  money,  for  which  he 
retained  so  much  of  the  goods  as  amounted  in  value  to  the 
debt  paid,  and  then  died  intestate.  His  administrator 
took  possession  of  these  goods,  upon  which  the  surviving 
executor  brought  an  action  of  trover  against  him  for  them. 
It  was  held  that  the  deceased  executor  might  retain  the 
goods  for  the  debt  which  he  paid  of  the  deceased,  and 
therefore  his  administrator  was  well  entitled  to  them  {r). 


{m)  Per  Cotton,  L.  J.,  ibid. 

(?i)  8ee  Davenport  y.  Moss,  14W. 
E.  453,  and  Riehmondv.  White,  ubi 
supra. 

(o)  Boyd  V.  Brooks,  34  Beav.  7, 
affd.  34  L.  J.,  Ch.,  605. 

il))  Wildes  V.  Dudlow,  L.  E.  19 
Eq.  198. 

{q)  Anon.,ciie\}i  iu  Loanc  y. Casey, 
2  W.  Bl.  967. 

(r)  Burnet  v.  Dixe,  1  Eoll.  Abr. 
922.  But,  said  Verney,  M.  E.,  the 
executor  did  not  take  the  goods  as 
a  retainer  for  the  goods  which  he 
paid,  but  as  a  purchaser  of  them  for 
a  valuable   consideration  ;    for    an 


administrator  or  executor  cannot 
pay  debts  with  the  specific  goods  or 
effects  of  a  testator  or  intestate,  but 
he  must  sell  those  goods  and  effects, 
and  pay  the  debts  with  the  money 
arising  from  such  sale  {Chapman  x. 
Turner,  9  Mod.  269).  It  seems 
well  settled  that  an  executor  or  ad- 
ministrator paying  to  creditors  the 
value  of  his  testator's  personal 
assets  acquires  an  absolute  right  to 
them  {Merchantx.  Driver,  1  Saund. 
372  ;  p)cr  Sii'  T.  Plumer,  Chalmer 
X.  Bradley,  J.  &  W.  64  ;  per  Wil- 
liams, J.,  Vanquclin  x.  Bouard,  15 
C.    B.,   N.   S.,    372;    but  see  2}<^^ 
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The  executor  of  an  obligee  of  a  bond,  being  made 
executor  of  the  obligor,  may  retain  out  of  the  latter's 
assets  (rr).  The  personal  representative  of  a  debtor  has  a 
right  of  retainer  in  respect  of  a  sum  due  to  him  as 
personal  representative  of  a  creditor  of  the  debtor  (s). 

A  trustee  of  an  estate  devised  or  conveyed  to  him  for 
the  purpose  of  paying  debts  has  no  right  of  retainer 
out  of  the  proceeds  thereof,  though  he  may  also  be 
executor  (t). 

Inasmuch  as  an  executor  may  pay  a  debt  of  his  tes- 
tator's which  is  barred  by  the  Statutes  of  Limitations  (u), 
he  may  retain  for  his  own  statute-barred  debt  (./;). 

The  executor  of  a  debtor  may  retain  for  a  sum  due  to 
him  as  trustee  (y),  and,  if  so  required  by  his  cestuis  que 
trustent,  is  bound  to  assert  the  right  (s).  Conversely,  he 
may  retain  for  money  due  to  another  in  trust  for  him  («)  : 


and  debts 
owing  to  a 
creditor  whose 
rcprefsenta- 
tives  they  also 
are. 


No  retainer  out 
of  proceeds  o£ 
estate  devised 
upon  trust  to 
sell  and  pay 
debts. 

Executors  and 
administrators 
may  retain  for 
statute-barred 
debts, 

sums  due  to 
them  as  tru.-;- 
tees, 

sums  due  to 
others  in  trust 
for  them, 


Knight  Bruce,  V.-C,  Hmrn  \. 
Wells,  1  Coll.  333).  Not  only  so  ; 
but  he  (here  an  administrator)  may 
ac(inire  such  a  title  by  taking  the 
chattels  or  assets  by  agreement  with 
the  next  of  kin  entitled  under  the 
statute  of  distribution,  or  even, 
without  such  agreement,  by  appro- 
priating tliem  to  himself  as  his  own 
share  Q«?-  Parke,  B.,  EUlutt  v. 
Kemp,  7  M.  &  W.  313). 

{rr)  Fryer  V.  GUdrid'jc,  Hob.  10  ; 
and  in  such  circumstances  the  debt 
is  to  be  taken  as  satisfied,  provided 
the  debtor  leave  assets  (ibid.),  but 
not  otherwise  [Wankford  v.  Wank- 
ford,  1  Salk.  305).  See  Player  v. 
Foxhall,  1  lluss.  538. 

(s)  Thom2>so)iv.  Cooper,  1  Coll.  85. 

{t)  Chambers  v.  Harvest,  Mose- 
ley,  123  ;  Hall  v.  Kendall,  ibid. 
330  ;  Bain  v.  Sadler,  L.  11.  12 
Eq.«  570.  An  executor,  who  was 
also  trustee  for  sale  of  an  estate  for 
the  payment  of  debts,  was  a  creditor 
of  his  testator  (who  died  insolvent), 


and  had  received  personal  estate, 
which  he  had  retained  in  part 
satisfaction  of  his  debt.  The  real 
estate  having  been  sold,  it  was 
held  that  the  other  creditors  must 
be  paid  out  of  the  proceeds  of  sale 
up  to  an  C([uality  with  the  executor, 
and  that  then  there  must  be  a  rate- 
able distribution  {Bain  v.  Sadler  ; 
see  also  Bally  v.  Ploughman, 
Mose.  95). 

{u)  Ante,  p.  161. 

{x)  Stahlschmidt  v.  Lett,  1  Sm.  & 
G.  415  ;  Hill  v.  Walker,  4  K.  &  J. 
166  ;  Sharman  v.  Eiuld,  27  L.  J. 
Ch.  844. 

{y)  Plumerv.  Marchanf,  3  linrr. 
1380. 

{z)  Fox  V.  Garrett,  28  Beav.  16  ; 
Sander  v.  Heathfield,  L.  K.  19  E(i. 
21. 

{a)  Roskelly  v.  Godolphin,  Sir  T. 
Eaym.  483  ;  Cockrojt  v.  Black,  2  P. 
Wms.  298 ;  Franks  v.  Cooper,  4 
Ves.  763  ;  Ferguson  v.  Gibson,  L.  R. 
14  Eq.  379. 
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it  is  true,  said  L.  C.  King,  in  strictness  of  law  he  cannot 
retain  in  the  present  case,  the  bond  not  being  made  to 
himself ;  but,  since  he  may  pay  what  bond  he  pleases  first, 
and  as  it  would  be  a  vain  thing  for  him  to  pay  the  money 
to  his  own  trustee  with  one  hand  and  take  it  back  from 
him  with  tlie  other,  therefore  this  bond  made  to  his 
trustee  shall  be  the  same  in  equity  as  if  made  to  him- 
self (6).  Where  a  testator  had  covenanted  with  a  trustee 
to  secure  a  provision  for  his  wife,  she,  being  executrix,  was 
allowed  to  retain  so  much  as  was  equal  to  the  damages 
she  had  sustained  by  the  breach  of  such  covenant  (c). 
and  sums  due        ^^  executor  can  retain  for  a  debt  due  to  the  firm  of 

to  firms  111 

which  they  are  which  he  is  a  partner  (d). 

_       , ''  The  question  whether  one  named  executor,  who  acts  as 

(jy.  whether  ^  ' 

executor  who    such,  but  dics  before  probate,  can  retain,  was  raised   in 

acts  can  retain   ri      ju         n    i     /  \    ^  ^       r^  •    • 

before  probate.  Oro/T  V.  Fyke  (e),  but  the  Court  expressed  no  opinion  upon 

it.    On  principle,  however,  the  question  should  be  answered 

in  the  affirmative,  the  executor  deriving  his  title  not  from 

the  probate,  but  from  the  will  (/). 

Executor  who        Que  of  two  executoi's  has  a  right  to  retain  his  own  debt 
is  creditor  and  ° 

joint  debtor      out  of  a  balance  due  from  both  to  the  testator's  estate  {g). 
tor  can  retain        There  is  no  right  of  retainer  between  joint  administra- 

{h)   Cockroft  v.   Black,  299.     As  Morris  explains  away  Dc  Taslct  v. 

implied  in   the   Lord  Chandelier's  Shaiv,  1  B.  &  Al.  QM,  and  must,  it 

language,  it  was  formerly  otherwise  is  presumed,  be  taken  to  have  over- 

at  law  ;  see  Marriott  v.  Thomiyson,  ruled  the  dictum  of  Blackstone,  J. , 

Willes,    186,     and     Thompson    v.  in   Loanc  v.    Casey  (p.   968),  that 

Thomjison,  9  Pr.  464.  damages  that  are  in  their  nature 

(c)  Loanc  v.  Casey,  2  W.  Bl.  965.  arbitrary   cannot  be   retained,    be- 
Here,   as  Blackstone,  J.,  remarked,  cau-se  till  judgment  no  man  can  fore- 
the  damages  arose  from  the  breach  tell  their  amount, 
of  a  pecuniary  contract,  and  there  ((?)  Per  Wigram,  V.-C,  ^^rf/c  v. 
was  a  certain  measure  for   them  ;  BriUton,    2   Ha.    376  ;    Morris    v. 
but  it  has  recently  been  laid  down  Morris,  L.  K.  10  Ch.  68  ;  ^>c>- Jessel, 
by  the  Court  of  Appeal  {Morris  v.  M.   R.,  Talbot  v.  Frcrc,  L.  R.  9  C. 
3forris,  L.  R.  10  Ch.  68)  that  there  D.  575. 
may  be  retainer  for  an  amount  as  yet           (r)  3  P.  "Wins.  183. 
unascertained,   and  which  involves           (/)  Chap.  XIX. 
the  taking  of  accounts.     Morris  v.           {[/)   Kent  v.  Pickcrimj,  2  K.  1. 
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tors  and  executors  ;  if  the  estate  be  insufficient,  their  debts  out  of  joint 

'  '  debt, 

must  abate  rateably  (h).  ^^  ^^^^.^^^  ^^ 

The  executor  of  an  executor  may  retain  towards  satis-  between  joint 

executors  and 

faction  of  a  debt  owing  by  the  first  testator,  because  he  is  administrators. 
executor  of  the  first  testator ;  but,  if  one  be  indebted  to  A,  Executor  of 

executor  may 

and  makes  A  and  B  his  executors,  and  dies,  and  then  A  retain  for  del)t 
makes  C  his  executor,  and  dies,  C  cannot  retain,  because  testator. 
he  is  not  executor  of  the  first  testator  (i).  It  is  no  objec- 
tion to  the  personal  representative  of  a  deceased  creditor 
succeeding-  to  the  latter's  risfht  of  retainer,  that  the 
creditor  did  not  before  his  death  elect  in  what  manner 
he  would  exercise  his  right;  the  Court  will  assume  that 
he  elected  to  have  his  own  debt  paid  first  (Jc). 

The  question  has  been  raised  by  a  writer  of  repute  (I)  The  Judicature 

.  ■  .  Act  in  connec- 

wh ether  the  executor's  right  of  retainer  has  not  been  tion  with  the 
indirectly  abolished  by  the  Judicature  Act  (m).  The  i-gtlfner. 
question  must  be  answered  in  the  negative.  So  old  and 
well-established  a  doctrine  could  hardly  be  abrogated 
except  directly  and  by  express  terms,  which  are  not  to  be 
found  in  the  section  which  has  suggested  the  point. 
Moreover,  tlie  section  only  applies  to  administrations  by 
the  Court,  and  it  could  never  have  been  intended  that, 
while  personal  representatives  remained,  so  long  as  they 
contrived  to  keep  clear  af  the  Court,  in  possession  of  a 
valuable  privilege,  the  Court  should  wrest  it  from  them, 
directly  they  solicited  the  protection  of  the  law.  Indeed  the 
question  has  very  recently  been  decided  in  favour  of  execu- 
tors upon  other  grounds  than  those  suggested  above  (n) 

(//)  Chapman  v.  Turner,  9  Mod.  personal  election),  this  would  seem 

268.  to  be  right  upon  principle  ;  but  see 

(i)  Hapten  V.  Drydcn,  Prec.  Cli.  Burge  v.  Brultun,   2   Ha.    373,    in 

179  ;    Thomson  v.    Grant,  1  Russ.  which,  however,  Wrrku  v.  Gore  was 

540  ;  Burnet  v.  Dixe,  ante,  p.  166.  not  cited. 
See  Chap.  IV.  [l]  Wm.s.  P.  P.  372. 

(k)  Weeks    v.   Gore,  3  P.  Wnis.  (?/t)  38  &  39  Vict.  c.  77,   s.  10, 

18*4,   n.      If,    as    Blackstone   says  A])pendix,  p.  321. 
{anie,  p.  163),  retainer  is  an  opera-  {n)  Lee  v.Xuttall,  L.  R.  12  C.  D, 

tion  of  law  (as  distinguished  from  a  61. 
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SO  that  it  must  be  taken  to  be  quite  clear  that  the  privi- 
lege of  retainer  is  unaffected  by  the  recent  legislation. 


C.  The  Payment  of  Legacies  and  Annuities. 
Withiu  what         The  debts  of  the  testator  being  paid,  it  becomes  the 

period  legacies    ,  „  i        ^  •         ^        ^  ^ 

duty  of  an  executor  to  pay  the  legacies  he  has  be- 
queathed. But  he  need  not  pay  them  till  a  year  has 
elapsed  from  the  death  of  the  testator  (a),  though  he  may 
pay  them  earlier  if  he  chooses  (h),  provided  that  payment 
is  not  deferred  by  the  terms  of  the  gift.  If  the  solvency 
of  the  estate  is  beyond  all  question,  and  the  property  is 
immediately  available,  the  adherence  to  the  rule  which 
gives  a  year  seems  to  be  an  abuse  of  it  (c). 

and  annuities        luasmucli  as  annuities   commence  from  the   testator's 
oiight  to  be 

paid.  death  (d),  the  first  payments  on  account  of  them  are  to  be 

made  at  the  end  of  the  year  (e),  unless  an  earlier  period  is 
directed  by  the  will  (/)  ;  but  it  seems  doubtful  whether 
the  rule  is  the  same  in  the  case  of  annuities  out  of  resi- 
due (g).  To  say  that  the  first  quarterly  or  half-yearly 
payment  of  an  annuity  shall  be  made  at  a  given  period 

(a)  See  Pearson  v.  Pearson,  1  to  disclose  a  prior  charge  of  which 
Sch.  &  Lef.  11  ;  Benson  v.  Maude,  he  also  has  notice  (.S'^cyicw^  v.  Vena- 
6  Madd.  15;  Brooke  v.  Lewis,  ibid.  hies  (No.  2),  31  Beay.  124).  A  trus- 
358.  By  a  rule,  adopted  for  the  tee  who  receives  notice  of  an  assign- 
sake  of  general  convenience,  the  ment  of  the  trust  fund  made  by  the 
Court  holds  the  personal  estate  to  cestui  que  trust  is  not,  in  the  absence 
be  reduced  into  possession  within  of  inr[uiry,  bound  to  inform  the 
the  year  :  upon  that  ground,  inte-  person  giving  him  the  notice  that 
rest  is  payable  upon  legacies  from  he  himself  has  a  prior  assignment, 
that  time,  unless  some  other  period  By  omitting  to  give  that  informa- 
is  fixed  by  the  will,  though  actual  tion  the  trustee  will  not  lose  his 
payment  may  in  many  cases  be  priority  {Be  Lewer,  L.  E.  4  C.  D. 
impracticable  within  that  time  {per  101  ;  see  L.  R.  5  C.  D.  61). 
Sir  W.  Grant,  JFood  v.  Pcnoyre,  13  {d)  Gibson  v.  Bott,  7  Ves.  96 ; 
Ves.  333,  334).  Stamper  v.  Pickering,  9  Sim.  176. 

{b)  Pear  son  Y.  Pear  son,  ubisiqrra;  (c)  Gibson  \.  Boit. 

Angerstein  v.  Martin,  T.  &  R.  241.  (/)  Houghton  v.  Franklin,  1  S. 

(c)  Hayes  &  Jarman,    165.     An  &  S.  390. 
executor,  on   receiving  notice  of  a  (f/)  Slorcr  v.   Prcslage,  3    Lladd. 

charge  upon  a  legacy,  is  not  bound  168. 
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does  not  necessarily  imply  that  the  annuity  is  to  com- 
mence from  the  commencement  of  the  quarter  or  half- 
year  terminating  at  such  day  of  payment.  For  instance, 
where  a  testator  gave  an  annuity  to  A  for  life,  and 
directed  the  first  payment  to  be  made  within  one  month 
from  his  (the  testator's)  death,  the  annuity  was  held  to 
commence  from  the  death  of  the  testator ;  and,  though 
the  first  year's  payment  was  to  be  made  at  the  appointed 
time,  the  second  annual  payment  did  not  become  due  till 
the  end  of  the  second  year.  It  will  be  observed  that  in 
this  case  to  have  held  the  annuity  to  be  payable  continu- 
ously from  the  first  payment  would  have  had  the  effect 
of  giving  it  a  commencement  in  the  lifetime  of  the 
testator  (h). 

If  a  testator,  dying  solvent,  bequeaths  to  A  a  given  In  case  of 
number  of  articles,  part   of  a  stock  of  like  articles,  as,  legatee  has 
e.  (/.,  if  he  has  twenty  horses,  and  bequeaths  to  A  six  of  Jght  of  selec- 
them,  A,  not  the  executor,  has  the  right  of  selection  (i). 

Where  an  executor  has  a  general  power  to  distribute  a  Legacies  ^rith 

1-11  T  •  power  to 

sum  of  money  amongst  children  at  discretion,  an  unrea-  executors  to 
sonable  or  indiscreet  disposition  may,  it  has  been  held,  be 
controlled  by  the  Court  (k). 

We  come  to    the    subject  of    legacies  bequeathed  to  Legacies  to 

,  executors. 

executors  (I),  who,  it  must  be  observed,  have  no  right  of  Tiiey  have  no 
preference  in  respect  of  their  lesracies  (m),  thout(h  given  to  ^'^s*^*  °f  ^'^' 

^  '■  o  V     />  o     o  tamer  in  re- 

(h)  Hayes    k   Jarman,    171,    re-  remainder  to  liis  children,   if  the 

ferring  to  Irvin  v.  Ironmonger,  2  R.  executors  should  think  it  more  for 

&  M.    531.     See  further  JViUiams  his    advantage,   and   one    executor 

V.  Wilson,  5  N.  K.  267.  died,  and  the  other  renounced,  the 

(i)  Jacques    v.     Chamberlain,    2  legacy  was  held  absolute  (Kcatcs  v. 

Coll.  435.  Burton,  14  Ves.  434). 

(k)  Thomas  v.  Thomas,  2  Vcrn.  (Z)  A  request  by  a  testator  that  a 

513.     For  a  case  where,  the  execu-  handsome  gratuity  should  be  given 

tors  having  made  no  disposition,  to  his  executors  is  void  for  uncer- 

the  Court  was  called  upon  to  do  so,  tainty   {Jubber  v.   Jubber,   9  Sim. 

see  Longmorc  v.  Broom,  7  Ves.  24.  503). 

AVhere  there  was  a  legacy  to  A,  but  (?«)  Toller,  347. 
to  be  settled  upon  him  for  life  with 
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spect  of  them,  tlieiii  for  their  trouble  (w).     The  rule  is  that  an  executor, 

and  must  act  .  i  i  i  ^      ^  ^  - 

in  order  to  refusing  to  act,  cannot  take  a  legacy  bequeathed  to  him 
ave  em.  ^^  executor  (o) ;  nothing  is  so  clear  as  that,  if  a  legacy 
be  given  to  a  man  as  executor,  he  must,  in  order  to  en- 
title himself  to  it,  clothe  himself  with  the  character  of 
executor ;  if  there  is  any  circumstance  to  show  he  was 
backward  in  undertaking  the  trust  reposed  in  him,  he  shall 
not  have  it  (p)  ;  w^here  a  gift  is  made  to  executors  in  that 
character,  wherever,  that  is,  the  gift  is  annexed  to  the  office, 
an  executor  who  does  not  act  is  not  entitled  to  share  (g). 
How  condition  It  used  formerly  to  be  said  that  an  executor  must  prove 
filled  ^^  "  '  ^^^®  ^^"^^^'  ^^^  oi"der  to  entitle  himself  to  a  legacy  given  him 
as  executor,  though  he  might  prove  at  any  time,  even 
after  the  hearing  (r).  But  in  Harrison  v.  Roiuley  (s)  an 
executor  who  died  before  probate  was  held  entitled  to  his 
legacy,  by  having  concurred  wnth  the  other  executors  in 
directions  for  the  funeral,  and  in  paying  some  small  sums 
on  that  occasion.  As  a  general  rule,  recently  said  Malius, 
V.-C,  there  must  be  unequivocal  evidence  of  an  intention 
to  act,  and  that  evidence  is  best  given  by  the  probate  of 
the  will  ;  but  I  take  it  to  be  equally  clear  that  Harrison 
V.  Rowley  is  still  law,  and  that  it  is  not  absolutely  neces- 
sary to  prove  a  will,  in  order  to  entitle  a  person  to  a 
legacy  as  executor  {t).  Accordingly,  where  an  executor, 
being  in  Australia  at  the  death  of  the  testator,  sent 
home  a  general  power  of  attorney,  under  which  another 
person  took  out  administration  to  the  estate,  it  was 
held  that   the    executor    had    sufficiently  shown  his    in- 

(«)  Duncan  v.  Wails,   IG  Beav.  Avas  raised,    but  not  answered,   Lj'' 

204.  Arden,  M.E.,  whether  an  executor 

(o)  Abbott  V.  Massic,  3  Ves.  148.  would  be  entitled  to  a  legacy  in  that 

(p)  Per  Arden,   M.R.,   Harrismi  character,  who  died  at  a  distance, 

V.  Rotdey,  4  Yes.  216.  without  manifesting  any  intention 

iq)  Slaney  v.  Watmy,  L.  R.  2  Eq.  to    accept    the    trust,    or    without 

418.  knowing  of  it  (iVnrf.  215). 

(/•)  Eccd  V.  Bevayncs,  2  Cox,  285.  {t)  Lewis  v.   Matthews,   L.  R.    8 

(.s)  4   Ves.    212.      The    question  Eq.  281. 
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tontion  to  act  to  entitle  his  rej^resentatives  to  the 
legacy  {it) ;  but  an  aged  executor,  who  was  incapable  by 
bodily  and  mental  infirmity  of  proving  the  will  [and 
therefore  of  acting  in  the  execution  thereof],  was  held 
not  entitled  to  a  legacy  given  him  as  executor  (x).  Where 
a  testator  made  a  bequest  to  A,  the  executor  and  trustee, 
with  a  gift  over  in  case  of  the  death  of  A  so  that  he  might 
not  be  enabled  to  perform  the  duties  thereby  required  of  ■ 
him,  and  A  proved  the  will,  but  died  before  he  had  fully 
performed  the  trusts,  it  was  held  that  by  proving  he  had 
entitled  himself  absolutely  (y).  An  executor  legatee  may 
entitle  himself  by  proving  after  renunciation  (z). 

In  one  case,  though  the  executor  proved  the  will,  he  Misconduct 
was  held  disentitled  to  his  legacy,  because  he  appeared  to  ™'^^  ^  ^^^^  ' 
have  proved  with  no  intention  of  acting,  but  had  made 
use  of  the  circumstance  of  probate  as  a  means  of  enabling 
him  to  violate  his  trust  in  the  grossest  manner  (a). 

The  rule  being  as  above  stated,  it  is  material  to  inquire  rrcsumption 
under  what  circumstances  a  legacy  to  an  executor  is  con-  ^^  exccutoi-r 
sidered  as  bequeathed  to  him  quel  executor.  The  pre- 
sumption, then,  is  that  a  legacy  to  a  person  appointed  exe- 
cutor is  given  to  him  in  that  character,  though  not  appa- 
rently connected  (6).  And,  where  legacies,  which  were 
given  by  codicils  to  the  persons  appointed  executors  by 
the  will,  stood  all  together,  they  were  held  annexed  to  the 
office  (c).  Clearly  legacies  are  so  annexed,  which  are 
expressed  to  be  given  to  executors  for  care  and  trouble  in 
the  execution  of  the  will  (d). 

{u)  Ibid.  277.  clue  {ibid.  349,  352). 

(x)  Hanbury  v.  Spooncr,  5  Beav.  (a)  Harford  v.  Broicninrj,  1  Cox, 

630 ;  Re  Hawkins"  Trusts,  33  Beav.  302. 

570.  {h)  S(ackpoolc  v.  Howell,  13  Ves. 

(y)  HollingsworCli  v.  Grasetl,  15  417;   Calvert  v.    Scbhon,    4    Beav. 

Sim.  52.  222;   per  Maliiis,  V.-C,  Lewis  v. 

{z).Angcrmann  v.  Ford,  29  Boav.  Matthews,  L.  E.  8  Eq.  277. 

349.     But  interest  is  only  payable  (c)  Stackpoolc  v.  Hoiccll. 

on  the  legacy  from  the  time  of  pro-  {el)  Freeman  v.  Fairlif,   3   Jlcr. 

bate,  for  not  till  then  does  it  become  31. 
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Presumption 
may  be  re- 
butted. 


But  the  presumption  may  be  rebutted  (e)  ;  if  it  can  be 
collected  from  the  whole  of  the  will  that  the  legacy  was 
not  given  to  the  executor  in  respect  of  his  office,  then  he 
will  be  entitled  to  it  ( /').  Where,  throughout  the  gift  to 
the  executor,  he  was  spoken  of  as  "my  brother,"  the  pre- 
sumption was  held  to  be  rebutted  (g)  ;  and,  where  the 
testator  named  two  persons  to  be  his  executors,  and  be- 
queathed legacies  to  them  conditionally  upon  their  accept- 
ing the  trusteeship  of  his  real  estate,  and  afterwards 
proceeded,  "  I  give  to  my  cousin  T.  K.  oOl.,  whom  I  appoint 
joint  executor,"  and  gave  like  legacies  to  T.  K.'s  sisters. 
Sir  J.  Leach,  though  he  considered  the  case  to  be  very 
doul)tful,  decided  that  the  legacy  to  T.  K.  was  not  an- 
nexed to  his  office,  but  Avas  rather  intended  to  be  in 
respect  of  his  relationship  (h).  Similarly,  a  legacy  to  "  my 
friend  J.  S.,  one  of  my  executors  "  (i),  and  one  given  to 
executors  "as  a  mark  of  respect"  (/.:),  were  held  not  to  be 
annexed  to  the  office.  Where  a  testator  bequeathed  to 
A,  one  of  his  executors,  a  leasehold  house,  and  to  B,  the 
other,  1001.,  describing  each  of  them  as  "  one  of  my  trus- 
tees and  executors  hereinafter  named,"  it  was  held  that 
the  inequality  of  the  subject-matter  of  the  two  bequests 
rebutted  the  usual  presumption  (l).  Again,  the  presump- 
tion is  rebutted  by  the  fact  of  the  legacy  being  given  to 
the  executor  after  the  death  of  the  tenant  for  life  (m). 
Where  there  is  a  bequest  to  an  executor  of  two  legacies, 


(c)  Per  James,  V.-C,  Jeicis  v. 
Laicrence,  L.  R.  8  Eq.  347. 

(/)  Per  Shadwell,  V.-C,  Pigcjott 
V.  Green,  6  Sim.  71. 

{g)  Comiiton  v.  Bloxliam,  2  Coll. 
201,  203. 

(h)  Bix  V.  Reed,  1  S.  &  S.  237. 

[i)  Re  Bendij,  3  De  G.  F.  &  J. 
350  ;  Buhh  v.  Yelverton,  L.  1!.  13 
Eq.  131  ;  aud  .see  Cockercll  v.  Bar- 
ber, 2  Russ.  585. 


{Jc)  Burgess  v.  Burgess,  1  Coll. 
367.  This  legacy  ■vvas  uot  revoked 
b}'  a  codicil  appointing  other  execu- 
tors in  their  room,  and  giving  lega- 
cies of  equal  amount  to  the  new 
executors  in  similar  language  {ibid. ). 

{I)  Jeicis  V.  Laurence,  L.  R.  8 
E(|.  345.  Compare  CockcreU  v. 
Barber,  nbi  supra. 

(m)  Re  Reeve's  Trusts,  L.  R.  4  C. 
D.  841. 
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one  of  ^Yluch  is  clearly  not  annexed  to  the  office,  it  seems 
that  the  other  will  be  regarded  in  a  similar  light  (n). 
A  testator  having,  as  an  encouragement  to  his  executors 
to  accept  the  executorship,  given  to  each  of  them  a  j)ecu- 
niary  legacy,  an  annuity,  a  ring,  and  a  sum  for  mourning, 
Lord  Cowper  held  that,  though  they  did  not  act,  they 
should  yet  have  their  rings  and  mourning,  these  being 
intended  them  immediately,  and  not  to  wait  their  time  of 
acceptance  (o). 

Where  a  testator  directed  his  debts,  &c.,  to  be  paid  by  Condition 
his  executor,  and  went  on  to  devise  and  bequeath  property  waciesto" 
to  A,  whom  he  appointed  his  executor,  it  was  held  to  be  a  executors, 
condition  imposed  upon  A  to  satisfy  the  debts,  &c.,  as  far 
as  the  property  he  took  under  the  will  would  extend  (j9). 

An  annuity  to   an   executor  for  his  trouble,   to  be  paid  Annuities  to 
until  a  final  settlement  of  the  testator's  affairs,  does   not  ^-'^s'^'^^*""''^- 
necessarily  cease  on  the  institution  of  a  suit  for  adminis- 
tration (q).     But  it  has  no  priority  over  legacies,  and,  in 
case  of  deficiency,  must  abate  ()'). 

On  paying  or  retaining  legacies  or  residue,  executors  rayment  of 
(whether  original   or  derivative)  and  administrators  must  '^^^*'^^- 
pay  the  proper  legacy  duties  ;  if  they  omit  to  do  so,  they 
incur  personal    responsibility  («).       In   approj)riate  cases 
they  are  also  liable  for  succession  duty  {t).     The  executors 


(n)  See  JFildes  v.  Dnvfrs,  1  Sni.  mmi,  3   JI,   &   W.  381;  28   &   29 

&  G.  475,  485.  Vict.  c.  104.     Executors,  previous 

(())  Ilumbcrston   v.   Ilumhcrslon,  to   retaining   tlieir   legacies,    must 

1  r.  Wms.  332.  transmit  the   particulars  with  the 

(j))  Henvell  v.  Wliitakcr,  3  Russ.  duty  offered  to  tlie  Commissioners, 

343;  Dover  v.    Grcrjory,    10   Sim.  under  a  penalty  for  neglect  (36  Geo. 

393  ;  and  see  MessciKjcr  v.  Anclrcics,  3,  c.  52,  s.  35,  Appendix,  p.  284). 

4  Russ.  478.    See  further,  Bailey  v.  See  also  ss.  24,  27,  28,  of  the  same 

Uailey,  L.  R.  12  C.  D.  268.  statute.  Appendix,  pp.  280-282. 

(q)  Baker  v.  Martin,  8  Sim.   25,  {1}  16  &  17  Vict.  c.  51,  ss.  1,  44. 

(r)  Duncan  v.    Watts,   16   Beav.  See   further,   as  to  summary  pro- 

204.'  ceedings  in  respect  of  duties,  28  & 

(s)  36  Geo,  3,  c.  52,  s.  6,  Appen-  29  Vict,,  c,  104,  ss,  55,  66,  Appen- 
dix, p,  279.     Sec  fuitlicr,  Re  .<a<ii-  dix,  ]>\k  .".1.",  316. 


176 


DUTIES    OF 


Discharge  to 
executors 
on  paying 
legacies. 


of  a  legatee  cannot  disclaim  the  bequest  if  their  testator 
has  accepted  it,  so  as  to  avoid  payment  of  the  duties  (u). 
Where  a  testator  appoints  by  will  funds  comprised  in  a 
settlement,  his  executors,  and  not  the  trustees  of  the  set- 
tlement, are  primarily  accountable  for  the  duty  (x)  ;  but, 
if  the  trustees  should  take  upon  themselves  to  distribute 
the  property  among  the  appointees,  without  the  interven- 
tion of  the  executors,  they  would  probably  be  accountable 
as  executors  de  son  tort  (y).  The  pendency  of  an  ad- 
ministration action  is  no  answer  to  an  application  by  the 
Commissioners  for  an'" account  of  duty  (z)  ;  and,  though  it 
is  the  duty  of  the  Court  to  set  apart  the  duty,  it  is  no  less 
the  duty  of  the  executor,  being  a  party  to  such  an  action,  to 
see  that  it  is  provided  for,  and,  where  for  a  number  of 
years  he  has  stood  by,  and  allowed  a  tenant  for  life  to 
receive  income  without  deducting  duty,  he  cannot  claim 
it  against  the  estate  on  the  death  of  the  tenant  for 
life  (a).  It  is  not  necessary  that  an  executor  should  wait 
till  the  whole  duty  due  in  respect  of  the  estate  has  been 
discharged  before  distributing  any  part  of  the  estate,  if 
he  has  paid  the  proportionate  duty  payable  in  respect 
of  such  part  (b). 

In  paying  legacies,  executors  must  of  course  take  care 
to  obtain  a  proper  discharge  by  paying  them  to  persons 
competent  to  give  receipts  therefor.  A  legacy  to  A,  to  be 
divided  between  himself  and  his  family,  is  well  paid  to 
A,  he  having  the  division  (c) ;  so  a  bequest  to  A  for  her 


i 


{u)  Att.-Gen.  v.  Manly,  3  H.  & 
N.  826;  and  ste  Att.-Gen.  v.  Brac- 
kenbury,  1  H.  &  C.  782. 

(x)  See  Be  PMlbrick's  Trusts,  13 
W.  R.  570  ;  i^er  Jessel,  M.R.,  and 
James,  L.J.,  Re  Hoskins  Trusts,  L. 
E.  6  C.  D.  281. 

[y)  Hanson,  50. 

{z)  Re  Sammon,  ubi  supra.  The 
2nd  section  of  42  Goo.  3,  c.  99,  on 
which  this  case  was  decided,  is  now 


repealed  by  the  28  &  29  Vict.  c. 
104,  but  the  principle  of  the  deci- 
sion remains  unaltered  (Hanson, 
105). 

(«)  Boxora  v.  Rliodcs,  10  W.  R. 
747. 

{h)  36  Geo.  3,  c.  52,  s.  26,  Ap- 
pendix, p.  281. 

(c)  Cooper  v.  Tliornton,  3  Bro.  C. 
C.  96,  186. 


EXECUTOHS   AND    ADMINISTRATORS.  177 

and  her  children's  use  (d).  If  the  legatee  be  an  infant, 
the  executor  should  avail  himself  of  the  Legacy  Duty  Act 
subsequently  referred  to  (e),  but  he  is  not  bound  to  do  so 
till  the  expiration  of  a  year  from  the  testator's  death  (/). 
A  legacy  to  a  married  woman  is,  in  general,  payable  to 
her  husband,  and  an  executor  may  so  pay  it  at  any  time 
before,  but  not  after,  she  has  taken  steps  to  assert  her 
equity  to  a  settlement  (g).  However,  he  is  always  justi- 
fied in  refusing  to  make  such  payment,  even  at  her 
request,  and  insisting  on  affording  the  wife  an  opportu- 
nity of  asserting  such  her  equity  (h).  Of  course,  if  the 
legacy  is  given  to  a  married  woman  for  her  separate  use, 
she,  and  she  alone,  can  give  a  good  discharge  for  it ;  and 
it  must  be  remembered  that,  where  a  woman,  married 
after  the  passing  of  the  Married  Women's  Property  Act, 
1870,  becomes  entitled  during  coverture  to  personal  pro- 
perty as  next  of  kin  to  an  intestate,  or  to  any  sum  of 
money  not  exceeding  200^.  under  a  will,  she  is  entitled 
thereto  for  her  separate  use,  subject  to  any  settlement 
affecting  the  same  (/),  and  that  a  married  woman  who 
has  obtained  a  protection  order  (/■.■),  or  a  judicial  separa- 
tion {I),  is  considered  a  feme  sole  as  regards  property.  The 
executor  must  see  that  instruments  under  which  he  is 
asked  to  pay  money  are  genuine  (m). 

It  must  here  be  mentioned  that  a  legatee  paid  voluu- Refunding  l.y 
tarily  by  an   executor  is  not  obliged  to  refund  to  him,  ^°^ 
nor  to  the    other    legatees,  unless    the  executor    proves 
insolvent  (n).      But  he  must  so  refund  if  payment  has 

(d)  Robinson  v.    TickcU,  8  Ves.  {h)  Re  Siran,  2  11.  &  M.  34. 

142.  (/)  33  &  34  Vict.  c.  93,  s.  7. 

(c)  36  Geo.  3,   c.  52,  s.  32,  Ap-  {k)  20  k  21  Vict.  c.  85,  .s.  21, 

pendi.x,  p.  283.     See  2>ost,  p.  247.  (1)  Ibid.,  s.  25. 

(/)  Toller,  319.  (m)  Sec  post,  p.  217. 

{g)  Mioraij  v.  Lord  Elihank,  10  {ii)  Newman  v.  Barton,  2  Vem. 

Ves.  90  ;  and  sec  Atchcsun  v.  Atche-  205 ;  Orr  v.  Kaincs,  2  Ves.  sr.  194  ; 

son,  11  Beav.  485.  Coppin  v.  t'oppin,  2  P.  "\Vms.  296. 
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not  beeu  voUintary  (o),  tliougb,  as  a  rule,  without 
interest  (]9) ;  and,  semhle,  lie  must  also  refund,  if  pay- 
ment has  been  obtained  by  fraud  or  misrepresentation  (q). 
An  executor,  having  in  mistake  made  payments  to  an 
annuitant  to  which  he  w^as  not  entitled,  was  allowed  to 
retain  them  out  of  the  subsequent  payments  (r).  He 
may  recover  over  from  legatees  any  duty  on  their  legacies 
which  he  has  been  compelled  to  pay,  though,  a  release  to 
him  may  have  contained  a  recital  that  he  had  retained  the 
amounts  payable  (s). 


Distinction  in 
this  resjject 
between 
executors  and 
administrator?, 


Distriliution 
by  exeeutoi-F. 


As  to  tlieir 
taking  residue 


D.  The  Distribution  of  the  Residue. 

The  office  of  an  administrator,  so  far  as  it  concerns  the 
collecting  of  the  effects,  the  making  of  an  inventory,  and 
the  payment  of  debts,  is  altogether  the  same  as  that  of 
an  executor.  But  as  there  is  no  will  [unless  in  the  case  of 
administration  cum  testamento  annexo,  which  is  in  nearly 
all  points  equivalent  to  an  executorship]  to  direct  the 
subsequent  disposition  of  the  property,  at  this  point  they 
separate,  and  must  pursue  different  courses  [t). 

It  is  needless  to  remark  that  executors  must  distribute 
the  residue  among  the  residuary  legatees,  if  such  are 
named  in  the  will.  If  one  who  is  named  executor  is  also 
named  a  residuary  legatee,  he  is  entitled  to  the  residue,  or 
share  of  residue,  although  he  does  not  prove  the  will  (u). 
If  the  residue  is  undisposed  of  by  the  testator,  the  exe- 


(o)  Newman  y.  Barton,  iibi  supra. 
In  any  case,  he  must  refund  to  un- 
satisiied  creditors  {ibid.). 

(p)  Gittins  V.  Steele,  1  Sw.  199. 

(?)  Coppin  V.  Coppin,  uhi  supra. 

(r)  Livesey  v.  Livesey,  3  Kuss. 
287. 

(s)  Brooke  v.  Eaymes,  L.  R.  6  Eq. 
2.') ;  Foster  v.  Ley,  2  Bing.  N,  C. 
269. 

{t)  ToUer,  369. 


{u)  Griffiths  v.  Prucn,  11  Sim. 
202 ;  Christian  v.  Devereux,  12 
Sim.  264.  But  see  Barber  v.  Bar- 
ber, 3  M.  &  Cr.  688.  In  Griffiths 
V.  Pruc/i,  and  Christian  v.  Deve- 
reux, said  Knight  Bmce,  V.-C,  the 
Court  struggled  against  the  effect 
of  a  general  rule,  the  propriety  of 
which  has  been  doubted  {Comjiton 
V.  Bloxham,  2  Coll.  202).  See  ante, 
p.  172. 
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cntors  are  by  statute  deemed  to  be  trustees  thereof  for  ijeueficially, 

or  as  trustee 

the  next  of  kin  under  the  Statute  of  Distributions,  unless  for  next  of 
it  appear  by  the  will  that  they  were  intended  to  take 
beneficially  (x),  without  prejudice,  however,  to  the  execu- 
tors' right,  where  there  is  not  any  person  entitled  to  the 
residue  under  the  last-mentioned  statute  (y).  The  enact- 
ment under  consideration  was  meant  to  cast  on  the 
executor,  in  cases  where  there  are  next  of  kin  in  exist- 
ence, the  burthen  of  proving  from  the  testamentary 
instrument  a  distinct  intention  that  he  should  take  the 
residue  beneficially  (z),  and  parol  evidence  is  inadmissible 
to  show  such  intention,  the  Act  requiring  that  it  should 
appear  by  the  Avill  (a).  But  the  statute  did  not  introduce 
any  new  rule  for  the  construction  of  wills.  It  provides 
that  an  executor  shall  be  trustee  for  the  next  of  kin, 
unless  it  shall  appear  by  the  will  that  he  is  to  take  the 
residue  beneficially.  That  is  to  say,  he  shall  no  longer 
take  the  residue  by  implication  of  law.  If  the  residue  is 
given  by  the  will  to  the  executor,  the  Court  must  decide 
the  effect  of  the  gift  upon  the  construction  of  the  will, 
and  upon  general  principles  applicable  to  that  construc- 
tion, just  as  before  the  statute  it  would  have  construed  a 
similar  gift  of  real  estate.  The  statute,  therefore,  said 
Lord  Cairns,  has,  of  necessity,  no  application  where  there 
is  an  express  gift  of  residue.  It  was  intended  to  apply 
only  to  those  cases,  where  the  rule  or  presumption  of  law 
could  be  held  to  operate,  and  that,  where  an  express 
bequest  of  residue  is  found,  the  meaning  of  that  residuary 
bequest  must  be  ascertained  by  the  ordinary  rules  of  con- 

(x)  1  Wm.  4,  c.  40,  s.  1,  Appen-  Harrison  v.  Harrison,  2  H.  &  M. 

dix,  p.  291.  237;  Shepherd  v.  Noltidge,  2  J.  & 

(y)  Ibid.  s.  2,  Appendix,  p.  291.  H.  766. 

(z)  Per  Eomilly,  M.R.,  Julcr  v.  («)  Love  v.  Oazc,  8  Beav.  472; 

Julcr,  29  Beav.  37;  Read  v.  Sled-  Brings  v.  Penny,  Z  Do  G.   &  Sin. 

man,  26  Beav.  495.    Cases  in  wLich  525 ;   Irvine  v.   Sullivan,  L.  R.  8 

such  intention  has  been  proved :  Eq.  674. 

N  2 
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struction  (6),  It  has,  however,  been  hekl  that  bequests 
of  residue  directly  to  the  executors  are  within  the  Act,  if 
from  any  cause  it  be  uncertain  who  was  intended  to  take 
the  beneficial  interest  (c),  or  if  the  trusts  declared  are 
void  (d).  Where  no  intention  appears  that  the  execu- 
tors should  take  the  residue  beneficially,  and  there  are 
no  next  of  kin,  the  executors  are  trustees  for  the 
Crown  (e). 

Distribution  by      The  duties  of  administrators  in  respect  of  the  distri- 
administrators.  ,       .  „     ,  .  ,  ,    ,         „  •    ,      ,    , 

bution  01  tlie  residuary  estate  oi  an  intestate  are  regu- 
lated by  the  statutes  known  as  the  Statutes  of  Distribu- 
tion (/),  which  lay  down  the  proportions  in  which  parties 
claiming  under  those  statutes  are  entitled  to  share  (g). 
It  is  to  be  borne  in  mind  that  children  who  have  been 
advanced  by  the  parent  in  his  lifetime  must  bring  the 
amount  of  their  advancement  into  hotchpot  before  they 
can  share  under  the  statutes  (h),  that  if  any  brother  or 
sister  shall  have  died  in  the  lifetime  of  the  intestate, 
leaving  children,  such  children  shall  stand  in  loco  pa- 
rentis, provided  the  mother  or  any  brother  or  sister  be 
living  (/),  but  that  beyond  brothers'  and  sisters'  children, 


(b)  WnUams  v.  ArUc,  L.  E.  7 
H.  L.  615.  See  Travcrs  v.  Travcrs, 
L.  R.  14  Ei|.  275  ;  Johnson  v.  John- 
son, 4  Beav.  318. 

(c)  See  Andrew  v.  Amlrcu;  1 
Coll.  686 ;  Briggs  v.  Pcjinij,  3  De 
G.  &  Sm.  525  (compare  Irvine  v. 
Sidlivan,  L.  R.  8  Eq.  674) ;  Salt- 
marsh  v.  Barrett,  3  De  G.  F.  &  J. 
279;  Juler  v.  Julcr,  29  Beav.  37  ; 
Barrs  v.  Fewkcs,  2  H.  &  M.  60; 
Bird  V.  Harris,   L.  E.  9  Eq.  20. 

{d)  Dacrc  v.  Patrickson,  1  Dr.  & 
Sm.  182;  Chester  v.  Chester,  L.  R. 
12  Eq.  444.  See  Johnstone  v. 
Hamilton,  6  N.  R.  352. 

(c)  Taylor  v.  Hay  garth,,  14  Sim. 
8  ;  Head  v.  Stedman,  26  Beav.  495 ; 
Chester  v.  Chester,  uhi  supra.    Con- 


sider Bussell  V.  Clowes,  2  Coll.  648. 
See  further  Wms.  Exors.  1483. 

(/)  22  &  23  Car.  2,  c.  10,  s.  2, 
AiipendLx,  p.  276  ;  29  Car.  2,  c.  3, 
s.  25,  Appendix,  p.  278  ;  1  Jac.  2, 
c.  17,  s.  7,  Appendix,  p.  278.  See 
Stanley  v.  Stanley,  1  Atk.  457. 

{g)  See  further  Wms.  Exors.  1494. 

(/i)  22  &  23  Car.  2,  c.  10,  s.  2. 
But  the  heir  at  law  need  not  ac- 
count for  the  value  of  any  real  estate 
coming  to  him  from  the  intestate 
{ibid.).  As  to  what  are  advances 
within  the  section  see  Boyd  v.  Boyd, 
L.  R.  4  Eq.  305  ;  Taylor  v.  Tayloi; 
L.  R.  20  Eq.  155. 

(i)  Lloyd  V.  Tench,  2  Ves.  sr. 
215;  Durant  v.  Prcstwood,  1  Atk. 
454. 
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no  right  of  representation  belongs  to  the  children  of 
relatives  with  respect  to  the  share  which  their  deceased 
parents  would  have  taken  (/.),  and,  lastly,  that  brothers 
and  sisters  of  the  half-blood  are  equally  entitled  with 
those  of  the  whole  blood  (/). 

Thus  much  in  the  case  of  persons  dying  domiciled  in  Distni.ntion 

•"'overnod  by 

places  Avhere  English  law  prevails.  But  the  estates  of  domicile. 
foreigners  may  have  to  be  distributed  on  other  principles  ; 
for  the  law  of  the  domicile  of  the  deceased  governs  ques- 
tions not  only  of  testacy  and  intestacy,  but  also  of  the 
construction  of  the  will,  and  of  the  rights  of  those  who 
claim  to  be  his  next  of  kin  (m),  personal  property  follow- 
ing the  person,  and  not  being  in  any  respect  regulated 
by  the  situs  (v).  The  English  law  adopts  the  law  of 
the  domicile  as  it  stands  at  the  time  of  death ;  but 
it  does  not  undertake  to  adopt  and  give  effect  to  all 
retrospective  changes  that  the  legislative  authority  of  the 
foreign  country  makes  in  that  law  (o).  And,  when  Ave 
speak  of  the  law  of  domicile  as  applied  to  the  law  of 
succession,  we  mean  not  [necessarily]  the  general  law,  but 
the  law  which  the  country  of  domicile  applies  to  the  par- 
ticular case  under  consideration  (p),  and  which  may 
happen  to  be  the  English  law,  as  in  Collier  v.  R'lvaz  (q). 
But  it  seems  that  English  executors  of  a  domiciled  Scotch- 
man are  not  bound  to  know  Scotch  law,  and,  in  the 
absence  of  express  notice  that  it  differs  from  the  law  of 


{k)  Wms.  P.  P.  404.  ing  to  the  jits  domia'Iii(j)er  Ahhott, 

{I)  Jcsso])})  V.  Wai^ov,  1  jr.  i^  K.  C.J.   JDoe  v.    Vardill,   5   B.   &   C. 

665.  451). 

(?n)  Enohin  v.  Wylic,  10  H.  of  («)  Per  Bayloy,  J.,  Be  Eicin,  1 

L.  Cas.  1.     See  Camj)hell  v.  Bean-  Cr.  &  J.  156. 

foy,  Johns.  320.     It  is  not  concct  (o)  Per  Lord  Penzance,  Lynch  v. 

to   say   that   the   law   of  England  Pnnisioncd    Government    of  Para- 

gives  way  to  the  law  of  a  foreign  0<("U>  !■'•  ^-  2  P.  &  D.  270,  271. 

country,  but  that  it  is  a  pait  of  the  Qi)  Per  Dr.  Lushington,  Maltass 

law  of  England  that  |iersonal  pio-  v.  Maltass,  1  Rob.  72. 

perty  should  be  distributed  accord-  {q)  2  Curt.  855. 
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England,  will  be  excused  for  acting  on  the  assumption 
that  it  is  identical  therewith  (r). 
Risk  attendaut      Supj)ose   the   case    of  an   administrator,   or    executor 

on  distribu-  ,  ,  .  .  i  •  i  i      4 

tion.  where  there  is   an  intestacy  as  to  the  residue,  and  A, 

claiming  to  be  next  of  kin,  asks  that  the  fund  may  be 
handed  over  to  him,  the  administrator  or  executor  would 
be  entitled  to  say,  "  I  cannot  recognise  your  right  ;  if  I 
do,  I  expose  myself  to  responsibility,  and  therefore  I  must 
institute  a  suit."  If  that  is  done,  however  wrong  A's 
claim  might  be,  the  administrator  would  be  safe.  But  if 
without  a  suit  he  hands  the  fund  over  to  A,  he  takes 
the  responsibility  of  being  liable  to  the  persons  really 
entitled  (.v).  On  tlie  other  hand,  an  executor  has  been 
ordered  to  pay  the  costs  occasioned  by  his  unreasonably 
putting  the  persons  entitled  to  the  residue  to  proof  of 
their  title  (t).  Where  executors  have  made  a  proper 
distribution  of  their  testator's  estate  among  such  of  the 
residuary  legatees  as  have  become  entitled  to  call  for 
payment  of  their  shares,  and  have  been  ready  to  produce 
proper  accounts  to  the  unpaid  legatees,  and  an  adminis- 
tration action  is  then  instituted  by  the  latter,  and  it  turns 
out  that  the  accounts  are  substantially  correct,  the  costs 
of  the  action  must   be  borne  by  those  who  institute  it. 

Refunding  Ly    But  where,  after  executors  had  made  a  partial  distribu- 

rcsiduary  .  r         •  ■>  ^      •    •  ■  •  •        • 

legatees.  tion  of  residue,  an  administration  action  was  instituted  by 

the  residuary  legatees  who  had  not  been  paid  their  shares, 
and  it  then  turned  out  that  the  executors  had  miscon- 
strued the  will,  and  made  other  serious  mistakes,  it  was 
held  that  the  overpaid  residuary  legatees  could  not  be 
made  to  refund,  that  the  executors  must  stand  in  the«ame 
position  as  if  no  distribution  had  taken  place,  and  that  the 
cost?)  of  the  action  should  be  paid  as  out  of  the  entire 


(r)  Leslie  v.  Uaillie,  2  Y.  &  C. 
C.  C.  91. 

(5)  Per  Kindersley,  V.-C,  Edgar 
V.  Reynolds,    4   Dr.    274;   and  see 


Turner  v.  Maide,  cited  ^;os<,  p.  216, 
{t)  Loicson  V.   Copclaiul,  2   Bro. 
C.  C.  156. 
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residuary  estate,  so  as  to  charge  the  executors  with  the 
share  of  costs  attributable  to  each  of  the  distributed 
shares,  and  then  that  the  executors  should  pay  the 
balance  necessary  to  make  up  to  the  unpaid  legatees 
tlier  proper  proportion  of  residue  {u).  Although  no  pro- 
position is  better  settled  than  that  residuary  legatees  are 
liable  to  refund  at  the  suit  of  an  unpaid  creditor  (for 
everybody  taking  a  residue  must  know  that  he  takes  it 
subject  to  the  testator's  liabilities,  and  takes  the  risk  of  it 
afterwards  turninof  out  that  there  are  undiscovered  lia- 
bilities),  it  is  undoubtedly  good  law  that  executors  cannot 
obtain  an  order  to  refund  against  residuary  legatees, 
if  they  have  paid  over  the  assets  with  notice  of  a  debt  (x). 
But  notice  of  a  remote  contingent  liability  on  the  part  of 
a  testator  is  not  sufficient  to  prevent  his  executor  from 
distributing  his  residuary  estate  ;  and,  if  the  executor  dis- 
tributes with  such  notice,  and  the  liability  afterwards  ripens 
into  a  debt,  he  will  be  entitled  to  call  on  the  residuary 
legatees  to  refund  (y),  but  he  can  recover  only  the  capital 
sum  which  he  has  paid  him,  without  any  intermediate 
income  (z).  Lastly,  an  executor  is  not  entitled  to  any 
costs  occasioned  by  his  paying  over  the  residue  before 
all  the  debts  have  been  satisfied  (a). 


{h)  HilUard  v.  Fvlford,  L.  R.  4 
C.  D.  389 ;  compare  Gibbs  v.  Gorcn, 
11  Beav.  483  ;  and  see  Hate  v. 
Hooper,  5  De  G.  M.  &  G.  338; 
Mackenzie  v.  Taylor,  7  Beav.  467. 

{x)- Per  Jcssel,  M.K.,  Jcrvls  v. 
Wolferstan,  L.  R.  18  Eq.  25,  26. 

(y)  See  Jervis  v.  IFolfimtan.  A 
pei-sou  who  has  covenanted  to  be- 
queath or  otherwise  provide  that  u 


share  of  his  estate  shall  go  to  the 
covenantee  fullils  his  covenant  by 
be(iucathing  the  share  to  the  cove- 
nantee, who  then  stands  in  tlie 
same  position  as  any  other  legatee, 
and  is  cqnally  liable  to  refund 
{ibid.). 

{z)  Ibid. 

{a)  Nobh  v.  Brclt,  (No.  2),  26 
Beav.  233. 
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CHAPTER    XXII. 

THE  LIABILITIES   OF   EXECUTORS   AND  ADMINISTRATORS. 

Liabilities  on  the  Acts,  Obligations,  and  Defaults 
of  the  Deceased. 

Deceased's  ExECUTORS  and  administrators  are  liable  by  statute  to 

nants'  aiTcon-  ^®  ^^^^''^  ^°^'  ^^^®  ^^^^^^  owing  by  the  deceased  (a).     It  is 
tracts.  clearly  agreed  that  executors  and  administrators,  standing 

in  the  place  of  those  they  represent,  shall  be  answerable 
for  all  their  debts,  covenants,  &c.,  as  far  as  they  have 
assets,  and  that  the  testator's  covenants  shall  extend  to 
them,  though  not  expressly  named  (6) :  the  executors  of 
every  person  are  implied  in  himself  without  naming  (c) ; 
as  an  illustration,  where  a  man  made  himself  liable,  pro- 
vided a  certain  notice  were  given  to  him,  it  was  held 
sufficient  that  the  notice  was  given  to  his  executors  (d). 
And,  though   executors   have   a   year   in   which    to   pay 

(a)  31  Edw.  3,  stat.  1,  c.  11,  Ap-  Compare    Poivdl    v.    Graham,     7 

peiidix,  p.  274  ;  3  &  4"Wm.  4,  c.  42,  Taunt.  580.    So,  if  a  man  covenants 

s.  14,  Appendix,  p.  292.     As  to  the  for  him    and  his  assigns  ;    for    an 

liability  of  executors  and  adniinis-  executor  or  administrator  is  an  as- 

trators  in  respect  of  poors'  rate,  see  signee  (Com.  Dig.  Covenant  (C  1)). 

Stevens  v.    Evans,    2   Burr.    1152.  The   executor  of  a  Landowner  has 

Wliere  the  executorship  is  divided,  been   hekl  liable   for   arrears   of  a 

yet  quoad  creditors  they  are  all  exe-  rent-charge  issuing  out  of  the  land 

cutors  and  as  oue  executor,  and  may  {Eton  Collcf^c  v.  Bcauchamp,  1  Ch. 

be  sired   as  one  executor  (Rose  v.  Cas.    121)  ;    but  see  now  22  k  23 

Bartlett,  Cro.  Car.  293).  Vict.  c.  35,  s.  28,  Appendix,  p.  308. 

{b)   Bac.   Abr.   Exors.   (P)  1  ;    1  (f)  Per  Lord  Mansfield,  Hyde  v. 

Inst.  209  a  ;  Went.  239,  243  ■,Anon.,  Skinner,  2  P.  AVms.  197. 

Dyer,    14  a;    Hyde  v.   Bean  and  [d)  Ear  wood  \.  Hill  iard,  2 '^lo^X, 

Canons  of  Wcstr.,   Cro.   Eliz,  553.  268. 
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legacies,  yet  that  does  not  extend  to  debts,  but  they  are 
liable  to  be  sued  the  moment  after  the  testator's  death  (e). 

Where  the  deceased  agreed  to  grant  an  annuity,  execu- 
tion of  the  agreement  may  be  had  against  his  execu- 
tors(/).  The  latter  are  also  liable  on  their  testator's 
guarantee  {<j).  If  a  man  be  bound  to  build  a  house  for 
another  before  sucli  a  time,  and  dies  before  the  time,  his 
executors,  it  has  been  said,  are  bound  to  perform  this  {h). 
If  he  be  paid  beforehand  for  the  contract,  and  he  dies 
before  it  is  completed,  his  executors  must  either  refund 
the  money,  or  get  some  other  person  to  complete  the  con- 
tract (/),  Where  an  intestate  agreed  to  receive  certain 
quantities  of  goods  monthly  till  a  certain  date,  and  died 
before  that  time  arrived,  his  administrators  Avere  held 
liable  for  refusing  to  take  goods  according  to  the  con- 
tract {k).  So  specific  performance  of  a  covenant  to  take 
a  lease  may  be  decreed  against  the  covenantor's  execu- 
tors ;  but  the  Court  will  take  care  that  the  lease,  if  not 
beneficial,  is  so  framed  that  no  personal  liability  shall  be 
incurred  by  the  executors  (/). 

Actions  have  lain  against  the  executors  of  a  solicitor 
for  negligence  by  the  latter  in  the  exercise  of  his  profes- 
sion (m),  against  the  executors  of  an  innkeeper  for  loss 
through  his  negligence  in  the  custody  of  a  guest's  pro- 
perty (71),  and  against  the  executors  of  a  sheriff  for  non- 

(c)  Klcliolls  V.    Juiho)!,    3   Alk.  Sihval  v.    Kidman,   1    ]\I.    &  W. 

301.    .  422. 

{f)  Nicldy.  Smith,  14Ves.  491.  (Z)   Wentvorthy.  Cod;   10  A.  k 

{;/)  Bradbunj  v.  Morgan,  1  11.  &  E.  42. 

C.  249.  (/)  rhiUips  V.  Evcrard,   5  Sim. 

(h)  Per    Coke,     C.J.,    Quid    v.  102  ;  Sirphens  v.   Jfofham,    I  K.  k 

Li((fliorrov;  d  BnhU:   30  ;  and  see  J.  571.    (JomyMiro  Jf'odrijy.  Frawp- 

Marshall   v.   Broadhursf,   1    Tyrw.  (on,  5  Ha.  5(50. 

348.     For  the  convpi'se  ol"  the  (•ll^so  (ni)   JCihaii  v.    T^c/ar,  3  Staik. 

in  tlie  text,  .see   Cooper  v.  Jarmoii,  154. 

citedrt^/r,  p.  113.     Compare  yf?io?i.,  (;/)  Morrjan  v.   llarcy,  2  F.  &  F, 

post,  p.  187.  283. 

(/)    r,r    Lord     Ahinffer,     Q.V,., 
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payment  of  money  levied  by  him  (o).  And  wliere  A, 
professing  to  act  as  agent  for  B,  but  having  no  such 
authority,  enters  into  an  agreement  with  C,  which  B 
refuses  to  confirm,  A's  personal  representatives  are  liable 
in  damages  to  C  (^9).  In  short,  where  the  cause  of  action 
is  money  due,  or  a  conti'act  to  be  performed,  gain  or 
^  acquisition  of  the  testator  by  the  work  and  labour  or 
property  of  another,  or  a  promise  of  the  testator  express 
or  implied, — where  these  are  the  causes  of  action,  the 
action  survives  against  the  executor  (q). 
Exception  in         Executors  are  responsible  on  all  the  contracts  of  the 

case  of  per-        j.     i.   j.       i       ^  •      ^  •     t  r     •  ii  •  i 

sonal contracts,  testator  broken  in  las  Iiictime,  and  there  is  only  one  ex- 
ception with  regard  to  executors'  liability  for  contracts 
broken  after  the  testator's  death,  and  that  is  this,  that 
they  are  not  liable  in  those  cases  Avhere  personal  skill  and 
taste  is  required  {r).  It  must  be  conceded  on  all  hands 
that  there  are  contracts  to  which  the  law  implies  excep- 
tions and  conditions  which  are  not  expressed.  All  con- 
tracts for  personal  services  which  can  be  performed  only 
during  the  lifetime  of  the  party  contracting  are  subject 
to  the  implied  condition  that  he  shall  be  alive  to  perform 
them,  and,  should  he  die,  his  executor  is  not  liable  to  an 
action  for  the  breach  of  contract  occasioned  by  his  death. 
So  a  contract  by  an  author  to  write  a  book  within  a 
reasonable  time,  or  by  a  painter  to  paint  a  picture  within 
a  reasonable  time,  would  in  my  judgment,  said  Pollock, 
C.B.,  be  deemed  subject  to  the  condition  that,  if  the 
author  became  insane  or  the  painter  paralytic,  and  so  in- 
capable of  performing  the  contract  by  the  act  of  God,  he 

(o)   Pcrkinson  v.    GiJfm-d,    C'ro.  Dean  and  Canon-s  of  Wcstminskr, 

Car.  539.  Cro.   Eliz.    553.      It  is  submitted 

il))  CoIIcnv.  Wright,  8  E.  &  B.  that  it  is  not  quite  accurate  to  speak 

648.  of  such  covenants  as  broken  after  the 

(g)  Per  Lord  Mansfield,  Ilamhhj  testator's   death  ;   they  are  broken 

V.  Trott,  1  Co-wp.  375.  ly,  and  therefore  at  the  moment  of, 

(r)  Per  Parke,  B.,  Siboniv.  Kirk-  his  death. 
man,  1  M.   &  W.   423  ;  Hyde  v. 
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would  not  be  liable  personally  in  damages  any  more  than 
his  executors  would  be  liable  if  he  had  been  prevented  by 
death  (s).  So  a  contract  to  build  a  lighthouse  was  held 
to  be  personal,  on  the  ground  of  its  being  a  matter  of 
personal  skill  and  science  (t).  A  covenant  by  a  man  that, 
in  consideration  of  a  weekly  payment  to  him  and  his 
executors  for  a  time  certain,  he  would  not  exercise  a 
particular  trade,  does  not  prevent  his  executors  from  ex- 
ercising it  after  his  death  (w).  An  authority  from  B  to 
A  to  sell  on  commission  is  revoked  by  B's  death,  and  his 
personal  representatives  are  not,  in  the  absence  of  an 
adoption  of  the  contract  by  them,  liable  to  be  sued  for 
the  commission  on  a  sale  effected  after  B's  death  (x).  It 
has  already  been  stated  that  contracts  in  cases  of  principal 
and  agent,  and  master  and  servant,  are  determined  by  the 
death  of  either  party  (y) ;  therefore,  where  A  was  hired 
by  P  to  serve  as  farm-bailiff  at  weekly  wages,  with  other 
advantages  and  a  residence  in  a  farm-house,  the  service 
to  be  determinable  by  a  six  months'  notice  or  payment 
of  six  months'  Avagcs,  and  P  died,  it  was  held  that  the 
latter's  personal  representative  was  not  bound  to  continue 
A  in  his  service,  or  pay  him  six  months*  wages  (z) ;  and, 
if  an  apprentice's  master  die  during  the  term  of  appren- 
ticeship, the  covenant  to  instruct  is  dispensed  with,  being 
a  thing  personal,  but  if  the  master  have  also  covenanted 
to  find  him  in  meat,  drink,  and  clothes,  and  other  neces- 
saries during  the  time,  it  has  been  held  that  his  death 
does  not  dispense  Avith  this  condition,  but  his  executors 
are  at  common  law  bound  to  perform  it,  so  far  as  they 

(*)  Hall  V.   JFriifJd,  E.  B.  k  E.  856. 

793  ;    see  further  ;)«•  Lord  Lyiul-  (.r)  Campannrl  v.  Woodhuni,  15 

Imrst,  C.B.,  and  l^.ayley,  V,.,  Mar-  C.  B.  400. 

shall  y.  Broadhursl,  1  Tyr.  349.  {y)  Ante,  p.  115. 

(<)  Anon.,  cited  in  IVcntworth  v.  (;)  Fanvvj  v.  Wilson,  L.    K.    4 

Cock;  10  A.  &  E.  45.  C.  P.  744 ;  "Went.  141. 

(«.)  Cool-c  V.   Cuhraft.,  2  W.  Bl. 
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have  assets  (a).  A  bond,  with  condition  that  a  clerk  shall 
serve  faithfully  and  account  for  all  money,  &c.,  to  the 
obligee  and  his  executors,  does  not  make  the  obligor  liable 
for  money  received  by  the  clerk  in  the  service  of  the  exe- 
cutors of  the  obligee,  who  continue  the  business  and  retain 
him  in  the  same  employment  (h). 
Executor  of  An  executor  of  an  executor  de  son  tort  is  not  liable  for 

executor  do  ,  ,         ^  •         i     i  i 

son  tort.  9'    breach   ot    contract   committed   by   the    person   with 

whose  property   the   executor  de  son  tort  has  intermed- 
dled (c). 
Work  done  for      A  man  wlio  docs  work  for  a  testator  in  expectation  of 
expectation  of  a  legacy,  and  gets  none,  cannot  sue  the  executors,  or  set 
egacy.  ^^^  ^  demand  against  the  testator's  estate  (d) ;  and,  if  in 

such  cases  the  executors    pay  the  claim,  it  will  be  dis- 
allowed them  in  their  accounts  (e).    But  the  onus  of  show- 
ing that  such  was  the  understanding  between  the  parties 
lies  upon  those  who  resist  payment  (/). 
Gift  inteniled,       Executors  Cannot  be  called  upon  to  complete  a  gift  or 

but  not  per-  ....  i  •   i        i 

fected,  by  him.  rehnquishment  or  property,  which  the  testator  intended 

to  make,  but  did  not  perfect  in  his  lifetime  ([/). 
]\hitual  cove-         Mutual  covenants  by  partners  that  they  and  their  re- 

nauts  by  de- 

(re)  Chitty   on  Apprentices,    84.  refused  to  follow  tliom. 

As    to   parish  apprentices,    see   32  (/;)  Barker  v.  Parker,  1  T.  E.  287. 

Geo.  3,  c.  57.     See  a;i^c,  p.  115.    It  (c)   Wilson  v.   Hodson,  L.   E.   7 

lias  been  decided  that  if  an  apprcn-  Ex.  84. 

tice's  master  (aSWhiv.  5o!(v?f»,  Cas.  {d)  Per    Eaymond,   C.J.,   Oshorn 

t.    Finch,   396),  or  a    solicitor  to  v.    Governors  of  Gui/s  Hospitnl,  2 

whom   a    clerk    has  been  articled  Str.    728  ;  j)c?*  Lord    Kenyon,   La 

{Newton  v.    Eoivsc,    1  Vern..    460  ;  Sage  v.  CoitssmaJcer,  1  Esp.  187. 

Hirst  y.  Tolson,  2  Mac.  k  G.  IBi),  (c)    Shallcross    v.     Wright,     12 

dies  before  the  expiration  of  the  ap-  Beav.  558. 

prenticeship  or  articles,  the  apjiren-  (/)  Baxter  v.  Gran,   ^  ^^-  ^  ^r- 

tice  or  articled  clerk  may  recover  a  771. 

part  of  the  premium  from  the  exe-  {g)  Cotteen  v.    Missing,  1  lladd. 

cutors   of  the  deceased  ;   but   con-  176  ;   Hooper  v.   Goodwin,    1     Sw. 

siderable   doubt    has   been   thrown  485  ;    Ward  v.   Aiidland,   8  Beav. 

upon  the  authority  of  these  decisions  201;     Wcalc   v.    Ollivc,    17    Beav. 

by  the  recent  case  of  Whineup  v.  252.     See  Callaghan  v.  Callaghan, 

Hughes,  L.  E.  6  C.  V.  78,  in  which  S  CI.  &  F.   374 ;  and  consider  Cox- 

the  Court  of  Exchequer  Chamber  v,  Barnard,  8  Ha.  310. 
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sj)ective    executors    and     administrators    shall    continue  ceased  and 

•     1  1  •     T  anotlier  to 

partners  tor  a  nxed   period   are   not    buiding  upon  the  contiuuo 
representatives  of  a  partner  dying  (h).  paitneis. 

Executors  and  administrators  are  (subject  to  a  certain  Injury  to  pro- 
limitation)  liable  to  actions  for  injury  to  property  real  or  deceased. 
personal  by  their  testator  (/). 

An  account  of  mesne  profits  has  been  decreed  against  Mesne  profits. 
executors  (/ii). 

An  action  will  not  lie  against  an  executor  under  a  Penalty  in- 
penal  statute  for  a  penalty  incurred  by  his  testator  (l),  waste  com- 
nor  against  the  representatives  of  a  deceased  tenant  for  ™!^*ggj  ^^ 
life  for  an  account  of  waste  (on). 

Where  an  executor  or  administrator  has  satisfied  all  Deceased's 

,.,.,..  ,  .  .  leaseholds. 

liabilities  under  a  lease  to  his  testator  or  intestate  due 
up  to  assignment,  and  has  set  ajaart  a  sufficient  fund  to 
answer  any  future  claim  in  respect  of  any  fixed  sum 
agreed  by  the  lessee  to  be  laid  out  on  the  property,  and 
has  assigned  the  lease  to  a  ^yuvcUaser,  he  may  distribute 
the  residuary  personal  estate  without  being  personally 
liable  under  the  lease  {n).  In  any  event  his  personal 
liability  in  respect  of  rent  does  not  exceed  the  value  of 
the  demised  premises,  but  this  qualification  does  not  ex- 
tend to  a  covenant  to  repair  (o). 


(/i)  Downs  V.  Collins,  6  Ha.  418. 

(i)  3  &  4  Wm.  4,  c.  4-2,  s.  2,  Ap- 
peudi.v,  p.  292.  This  statute  dealt 
a  severe  blow  to  the  old  maxim  of 
the  common  law  actio  personalis 
moriticr  cum  2)crsond,  which  had 
already  been  considerably  trenched 
npoii.  See  Powell  v.  llccs,  7  A.  & 
E.  426. 

{k)  FuUcncij  V.  IVarrcn,  6  Ves. 
72  ;  Monypcnny  v.  Bristow,  2  R. 
&  M.  117. 

(Z).Went.  254,  255. 

{m)  Marquis  of  Lansdownc  v. 
Marchioness  of  Laiulsownc,  1  Madd. 
116. 


(«)  22  &  23  Alct.,  c.  35,  s.  27, 
Appendix,  p.  307.  Tlie  section  is 
retrospective  (»S'//ttV/i,  v.*S'«i///t,  1  Dr. 
&  Sm.  384  ;  Dodson  v.  Sanunell, 
ibid.  575).  See  llowlaj  v.  Adams, 
cited  ante,  p.  155.  As  to  his  liability 
in  respect  of  a  party  wall  rebuilt, 
see  Thackcr  v.  U'ilson,  3  A.  &  E. 
142.  As  to  his  liability  under  the 
covenants  contained  in  a  void  lease 
which  his  testator  or  intestate  pur- 
ported to  grant,  see  IVilliams  v. 
Burrcll,  1  C.  15.  402. 

(<))  Slcap  V.  Acwman,  12  C.  B., 
N.  S.  116,  and  cases  there  refeiTed 
to. 
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Where  de- 
ceased was  a 
liartner. 


Occupation  by  executors  of  premises  which  their  tes- 
tator held  from  year  to  year,  is  an  implied  promise 
on  their  part  to  abide  by  the  terms  of  the  original 
contract  {i:>)  ;  but  the  implication  is  subject  to  re- 
buttal {q). 

The  liability  of  partners  for  property  acquired  by  them 
as  partners  is  in  equity  joint  and  several.  That  is  the 
usual  form  of  expressing  the  rule ;  but  it  would  be  more 
accurate  to  say  that,  so  far  as  regards  partners,  where 
there  is  in  equity  no  survivorship  of  property,  there  is  no 
survivorship  of  liability  {v).  Though  a  bond  be  joint  on 
the  face  of  it,  each  obligor  is  bound  in  equity,  where  the 
nature  of  the  transaction  (here  a  loan  to  partners  in  the 
course  of  trade)  implies  the  obligee's  right  to  demand  the 
consideration  from  the  partners  equally ;  and,  an  obligor 
being  dead,  the  demand  is  available  in  equity  against  his 
executors  (s).  Where  there  has  been  an  antecedent  joint 
debt  due  from  the  parties  to  a  joint  obligation,  this  Court, 
said  Lord  Eldon,  considers  the  obligation  as  several,  and 
pursues  the  assets  of  deceased  debtors  until  the  demand 
is  satisfied  {t).  An  action  for  indemnity  against  loss  occa- 
sioned by  the  misrepresentation  of  a  partner  (here  one 
of  a  syndicate  of  speculators)  survives  against  his  execu- 
tors (u) :  partners  are  all  jointly  and  severally  liable  for 


(j))  Buckworth  V.  Simpson,  1  Or. 
M.  &  E.  834. 

{q)  Arden  v.  Sullivan,  14  Q.  B. 
840. 

(r)  Per  James,  L.J.,  Bcres/ord  v. 
Broivning,  L.  R.  1  0.  D.  34.  The 
rule  applies  to  executors  carrying 
on  their  testator^  s  business,  though 
they  describe  themselves  simply  as 
executors  {Liverpool  Borough  Bank 
V.  Walker,  4  De  G.  &  J.  24)  ;  it 
holds  also  as  between  the  surviving 
partner  and  the  executors  of  a  de- 
ceased partner,  as  well  as  between 


the  partners  and  a  surviving  creditor 
(See  Bercsford  v.  Browning,  L.  R. 
20  Eq.  564,  affirmed,  L.  R.  1  C. 
D.  30).  As  to  non-survivorship  of 
property  in  cases  of  partnership, 
see  ante,  p.  108. 

(s)  Bishop  V.  Church,  2  Ves. 
senr.,  106,  371. 

(0  Sumner  v.  Powell,  T.  &  R. 
424.  As  to  the  position  of  the 
executors  of  a  partner  under  the 
Banking  Act,  see  Barker  v.  Buttress, 
7  Beav.  134. 

{tc)  New  Somhrero  Phosphate  Co. 
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the  acts  of  misfeasance  committed  by  their  managing 
partners  ;  it  is  not  a  mere  action  for  damages  brought 
against  the  testator,  but  it  is  one  to  make  his  estate  liable 
in  common  with  his  partners,  and  the  action  has  no  rela- 
tion to  those  singular  actions  which  have  been  held  to  die 
with  the  person,  according  to  a  rule  which  certainly  should 
not  be  extended  at  the  present  day  so  as  to  do  injustice 
as  between  the  estate  of  the  deceased  man  and  his  livinof 
co-partners  (x).  So  a  breach  of  trust  by,  or  imputable 
to,  the  partners,  and  of  which  the  partnership  gets  the 
benefit,  is  a  partnership  debt  within  the  rule  of  several 
liabihty  (y). 

The  effect  of  the  Judicature  Acts  upon  this  subject  is, 
it  is  apprehended,  to  render  the  estate  of  a  deceased 
partner  liable  for  all  ordinary  partnership  debts,  and  to 
enable  creditors  of  a  firm  to  maintain  an  action  against 
the  executors  of  a  deceased  partner  in  respect  of  them ; 
but  it  must  not  be  too  hastily  assumed  that  for  all  pur- 
poses partnership  debts  must  now  be  treated  as  separate 
as  well  as  joint :  a  partnership  debt  is  not  so  treated  in 
bankruptcy  since  the  Judicature  Acts  any  more  than 
before  {z). 

Executors  of  a  deceased  partner  are  not  liable  to  debts 
contracted  by  the  partnership  subsequently  to  the  testa- 
tor's death  (a).     But  his  estate  must  remain  liable  until 


V.  Erlangcr,  L.  E.  5  C.  D.  74.    See  (~)  Limllcy,  p.  369. 

and  distinguish  Peck  v.  Gurncy,  L.  {a)  Laljouchcrc     v.     Tiqrpcr,    11 

11.  G  H.  L.  377.  Moo.   P.  C.   198.      Therefore  they 

(x)  PtT  Jcssel,  M.  R.,  ihid.  117.  are   not  entitled  to  an  injunction 

{y)  Bcvayiicsv.  Noble,  I  }iici:(jli,  restraining  the  surviving  jjartners 

624  ;   Bnjdcjcs  v.  Branfil,  12  Sim.  from  using  tlie  testator's  name  in 

369  ;    Wilson  v.  Moore,  1  M.  &  K.  the  trade  ( JVcbslcr  v.  Webster,  3  Sw. 

127,  337.     Compare  Ex  parte  Wat-  490,  u.)     But,  if  a  surviving  part- 

SOTi,  2  V.&B.  414, in  bankruptcy.  As  ncr,    being  also  executor  of  a  dc- 

to  executors'  lial)ility  on  a  breach  ceased     partner,    deals    with    tho 

of  trust  by  tho  deceased  individu-  customers  in  the  character  of  exe- 

ally,  see  post,  p.  195.  cutor  as  well  aspaituer,  he  can  bind 
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the  debts  which  affected  him  at  the  time  of  his  death 
have  been  fully  discharged.  There  are  various  ways  in 
which  the  discharge  may  take  place  ;  but  discharged  they 
must  be,  before  his  liability  ceases  (h). 

The  discharge  may  be  by  direct  payment,  or  by  deal- 
ings [of  the  creditor]  with  the  continuing  partners  operat- 
ing as  payment  of  the  joint  debt  (c),  or  by  the  creditor 
agreeing,  or  being  taken  to  have  agreed,  to  accept  the 
surviving  partners  as  his  sole  debtors  (d) ;  or,  if  the  deal- 
ing of  the  creditor  with  the  surviving  partners  has  been 
such  as  to  make  it  inequitable  that  he  should  go  against 
the  assets  of  the  deceased  partner,  he  would  not,  upon 
general  rules  and  principles,  be  entitled  to  the  benefit  of 
that  demand  (e).  But  the  estate  of  the  deceased  partner 
is  not  discharged  by  the  circumstance  that  the  creditor 
continues  his  transactions  with  the  survivors,  and,  at  the 
hitter's  request,  has  forborne  for  some  years  to  enforce 
payment  (/),  or  has  received  interest  on  his  debt  from 
the  surviving  and  a  new  partner  (g) ;  nor  is  judgment 
against  a  surviving  partner  an  extinguishment  of  a  part- 
nership debt  (It).  A  was  partner  with  B,  C,  and  D,  as 
banker,  and  was  partner  in  another  banking  firm  with 
B  and  C ;  A  died,  and  E  was  admitted  a  partner  in  the 
first  bank  alone ;  the  two  firms  became  bankrupt,  and 
under  an  order  of  the  Court  the  estates  of  the  two  firms 
were  consolidated.  A  creditor  of  the  first  bank  in  A's 
lifetime    received    a   dividend    out    of    the   consolidated 

his  testator's  estate,  so  as  to  render  Beav.  302  ;  Lijth  v.  Ault,  7  Exch. 

it  liable  to   the  debts  of  the  con-  669. 

tinning  partners  (jjcr  Lord  Eldon,  (c)  Per  Ld.  Eldon,  Fx  parte  Ken- 

YulliamTj  V.  Nohlc,  3  Mer.  614).  dall,  17  Ves.  526,  q.  v. 

(b)  Per  Ld.   Eldon,  Vulliamy  \.  (/)  Winter  v.  Inncs,  4  M.  k  Cr. 
Nohlc,  649.     See  Blair  v.  Bromley,  101. 

5  Ha.  542.  {cj)   Harris  v.  Far  well,  13  Beav. 

(c)  Per  Ld.  Cottenham,  TFintcr  v.       403. 

Innes,  4  M.  &  Cr.  110.  {h)  Jacomh  v.  Hanvood,  2  Ves. 

((?)  Thom})Son  v.  Percival,  5  B.  &      senr.  265. 
Ad.    925  ;    Broxon   v.    Gordon,    16 
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estate ;  but  it  was  held  that  A's  estate  was  not  thereby 
released  (i). 

Executors  or  administrators  of  a  deceased  joint  debtor 
are  not  deprived  of  the  benefit  of  the  Statutes  of  Limita- 
tion by  reason  of  payments  made  on  account  of  the  debt 
by  any  of  the  surviving  debtors  (h).  Where  the  deceased 
debtor  has  made  the  surviving  debtor,  or  one  of  the  sur- 
viving debtors,  his  executor,  and  the  latter  or  his  firm 
make  payments  of  principal  or  interest  on  account  of  the 
debt,  such  payments  will,  in  the  absence  of  proof  to  the 
contrary,  be  taken  to  have  no  reference  to  the  executorial 
character  (l). 

The  assets  of  a  deceased  shareholder  are  liable  to  make  Where  de- 
good  whatever  is  at  the  time  of  his  decease  payable  by  shareholder 
him  to  the  company,  and  also  whatever  afterwards  be- 
comes payable  by  his  representatives  by  virtue  of  the 
contract  into  which  he  entered  (m).  In  a  joint-stock  com- 
pany the  presumption  is  that  the  executors  of  a  deceased 
shareholder  succeed  to  the  full  liability  as  well  as  to  the 
rights  of  their  testator.  The  deed  of  settlement  is  to  be 
looked  at,  not  to  see  whether  it  imposes  such  liability  on 
the  executors,  but  to  see  whether  it  takes  away  or  limits 
it.  The  fact  that  by  the  deed  of  settlement  executors  arc 
not  entitled  to  the  full  privileges  of  shareliolders  until 
they  or  their  nominees  have  been  registered  as  share- 
holders, is  no  proof  of  an  intention  to  limit  their  liability 
in  their  representative  character.  Accordingly  in  the  case 
of  a  joint-stock  company  formed  in  1845,  where,  in  the 
opinion  of  the  Court,  nothing  appeared  in  the  deed  of 
settlement  to  limit  the  liability   of  the    executors   of  a 

{i)  Harris  v.  Faricell,  13  Beav.  Beav.  302. 
403.  (w)  Lindley,   p.  1048.     The   lia- 

{k)  19   &  20  Yict.  c.  97,  s.     4,  bility  of  a  shareholder  is  dehitum 

Appenclix,  p.  299.  in  prccscnti,  tliough  solvcndum  in 

{I)  Thompson  v.     JFaithman,    3  fiituro  {In  re  Mugrjcridgc,  L.  R.  10 

Dr.  C28  ;    Broim  v.    Gordon,    16  Eq.  443). 

o 
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deceased  shareholder,  it  was  held  that  their  liability  was 
not  limited  to  debts  incurred  before  the  death  of  the  tes- 
tator {n).  As  a  rule,  where  shares  are  registered  in  the 
joint  names  of  two  persons,  a  joint  liability  only  is  con- 
tracted, and  it  survives  on  the  death  of  one  of  the  joint 
owners,  so  that  the  survivor  is  alone  liable  to  be  placed 
on  the  list  of  contributories  (o).  The  administrator  of  a 
subscriber  to  a  projected  undertaking,  deceased  before  the 
Act  passes  to  authorise  it,  cannot  be  sued  as  a  subscriber, 
or  proprietor  of  shares.  And,  where  the  Act  indemnified 
executors  and  administrators  against  their  cestuis  que 
trustent,  if  they  should  pay  calls  upon  the  shares  of  de- 
ceased persons  out  of  their  effects,  and  enabled  the  com- 
pany, if  the  executors  had  not  assets  or  refused  to  pay, 
to  transfer  the  shares  to  others  who  would  repay  to  the 
administrators  the  calls  paid  on  the  shares,  and  pay  the 
future  calls,  and,  if  no  persons  would  take  them,  then  to 
declare  the  shares  forfeited  to  the  company,  semble,  that 
no  action  can  be  maintained  against  an  administrator, 
though  he  had  paid  one  call,  for  not  paying  subsequent 
calls  (p). 
or  director,  Actions  for   indemnity  against  loss  occasioned  by  the 

misrepresentations  of  a  director,  like  actions  for  deceit, 
are  of  a  personal  character,  and,  the  estate  of  the  deceased 
director  not  being  alleged  and  proved  to  have  received 
benefit  from  the  deceit,  the  action  does  not  survive 
against  his  executors  (q). 

(?i)  Baird'sca.,  L.  R.  5  Ch.  725.  nership.      The  165th  sect,  of  the 

(o)  HilVs  ca.,  L.  E.  20  Eq.  585,  Companies  Act,  1862,  which  confers 

595.     Distinguish    Kirby's    Exors^  power  on  the  Court  to  compel  pay- 

ca.,   15  Sol.  J.  922,  and  see  Alex-  ment   by   directors  and  officers  of 

andcr's  ca.,  ibid.  788.  comjmnies  in  respect  of  misfeasance 

{p)  Weald  of  Kent   Canal  Co,  v,  or  breach  of  trust  relating  to  the 

Robinson,  5  Taunt.  801.  affairs   of   tiio    company,  does  not 

{q)  Peak  v.  Gurney,  L.  E.  6  H.  L.  apply  as  against  the  executors  of  a 

377.    See  and  distinguish  New  Som-  deceased    director  {Feltom's  Exors' 

hrcro  Phos2}hateCo.Y.Erlanger,  L.E.  ca.,  L.  E.'l  Eq.  219). 
5  C.  D.  74,  which  turned  upon  part- 
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If  a  vicar,  or  other  spiritual  or  ecclesiastical  person,  do  or  spiritual 
suffer  a  ruin  or  decay  of  the  houses  or  buildings  upon  his 
spiritual  benefice  or  promotion,  and  dieth,  his  executors 
are  liable  to  the  repairing  of  such  spoil  or  decay  (r)  : 
actions  for  dilapidations  against  executors  or  administra- 
tors have  been  always  holden  to  be  good ;  it  is  considered 
as  a  duty  which  the  deceased  ought  to  have  performed, 
and  therefore  his  representatives,  so  far  as  he  left  assets, 
shall  be  equally  liable  as  himself  (s).  A  left  dilapidations, 
and  died ;  B  succeeded  him,  and  died ;  C  succeeded  B. 
B's  executors,  having  been  compelled  to  pay  C  for  re- 
pairs, were  held  entitled  to  recover  over  from  A's  execu- 
tors so  much  as  Avas  attributable  to  dilapidations  in  the 
time  of  A  (t). 

The  right  of  the  successor  to  recover  from  the  prede- 
cessor's representatives  damages  for  waste  is  confined  to 
the  case  of  dilapidations  to  houses  and  buildings,  and  does 
not  extend  to  waste  committed  by  digging  gravel  in  the 
glebe  (u),  nor  to  neglect  to  cultivate  the  glebe  in  a  hus- 
band-like manner  (x). 

It  has  been  the  constant  habit  of  Courts  of  Equity  to  Breach  of  trust 
charge  persons  in  the  character  of  trustees  with  the  conse-  ^    ^^'^'^^  ' 
quence  of  a  breach  of  trust,  and  to  charge  their  represen- 
tatives also,  whether  they  derive  benefit  from  the  breach 
of  trust  or  not  (ij). 


(r)  Went.  255  ;  34  &  35  Vict.  c. 
43,  ss.  .3,  36,  60.  This  Act,  with 
the  35  &  36  Vict.  c.  96,  regulates 
the  present  practice  on  the  subject. 
By  tlie  58th  sec.  of  the  first  men- 
tioued  Act  buildings  belonging  to 
the  benefice  which  have  been  let  on 
lease  are  exempted. 

(»)  Per  Willes,  J.,  Sollcrs  v. 
Laioreivcc,  Willes,  421. 

(0  Buiibury  v.  Hcwson,  3  Exch. 
558. 

(w)  Ross  V.  Arkocl;  L.  R.  3  C.  P. 


655. 

{x)  Bird  V.  Bclph,  4  B.  &  Ad. 
826.  For  the  princiide  upon  which 
the  damages  arc  to  be  calculated, 
see  Wise  v.  Metcalfe,  10  B.  &  C. 
299. 

iy)  Per  Lord  Redesdale,  Adair  y. 
S'fiaiv,  1  Sch.  &  Lef.  272  ;  Zorrf 
Mounlfordv.  Lord  Cadogan,  17  Ves. 
489  ;  Walsham  v.  Sktinlon,  1  De 
G.  J.  &  S.  678  ;  Grayburn  v.  Clark- 
son,  L.  R.  3  Ch.  605.  As  to  execu- 
tors' liability  on  a  breach  of  trust 
o  2 
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Extent  of  per- 
sonal repre- 
sentative's 
liability. 


On  liabilities  of  the  deceased  his  personal  represen- 
tatives are  only  liable  to  the  extent  of  assets  (0) ;  and  you 
cannot  say,  said  Lord  Cottenham,  that  any  demand  arising 
out  of  the  property  of  a  testator  is  a  demand  against  the 
executor  otherwise  than  in  his  representative  character  (ft). 
In  other  words,  judgment  against  the  personal  represen- 
tatives would  only  be  given  in  such  cases  de  bonis  tes- 
tatoris. 


by  a  firm  of  wliicli  the  deceased  was 
a  member,  see  ayite,  p.  191. 

{z)    Wiglcij  V.  AsUon,  3  B.  &  Al. 


101. 

(«)  Ex  parU  Doyle,  2  II.  &  T. 
223. 
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CHAPTER    XXIII. 

THE    LIABILITIES    OF     EXECUTORS    AND    ADMINISTRATORS 

— (continued). 
Liabilities  on  their  oivn  Acts,  Obligations,  and  Defaults. 

The  extent  of  liabilities  which  a  personal  representative  Extent  of 
has  merely  succeeded  to  has  just  been  pointed  out:  the  ^'^  ^'^' 
liability  which  attaches  to  him  in  consequence  of  his  own 
acts  or  defaults  is,  in  many  cases,  far  more  serious,  not 
iu frequently  being,  as  will  appear  in  the  course  of  the 
present  chapter,  a  personal  liability  (a). 

A  promise  by  executors  qua  executors  to  pay  debts  Promise  to 
of  their  testator  is  only  a  promise  to  pay  out  of  funds  debts '^'^^^^ 
which  may  come  to  them  as  executors,  and  judgment  is 
de  bonis  testatoris  (6),  and,  if  there  be  no  assets,  it  is 
nudum  pactum  (c),  even  a  promissory  note  to  pay  the 
deceased's  debts  being  bad,  if  there  be  no  consideration  (d). 
But  giving  time  for  payment  is  a  sufficient  consideration 
to  support  such  a  promise,  and  to  charge  the  executor 
making  it  de  bonis  propriis  (e) ;  so  an  undertaking  by 
executors,  in  consideration  of  the  forbearance  of  a  creditor 
of  their  testator,  to  pay  interest  on  a  debt  not  carrying 

(a)  Lord  Eldon  once  said  {Drcwry      3  Bing.  20. 

V.    Thacker,   3   Sw.   543)  that   the  (c)  Pearson  v.  Henry,  5  T.  R.  6 ; 

doctrine  of  courts  of  law  on  judg-  Rann  v.  Hughes,  7  T.  K.  350, 

ments  against  executors  and  admi-  (d)  Nelson  v.  Searle,  4  M.  &  W. 

nistrators    de    bonis   ])ro2)riis    liad  795.     Compare  Ridout  v.  Brisloio, 

iluctuated  so  much,  that  a  judge  in  1  Cr.  &  J.  231. 

equity    might    without    dishonour  (c)  Chambers  v.   Lcversage,  Cro. 

acknowledge  his  ignorance.  Eliz.  644;  Davis  v.  Rcyncr,  2  Lev. 

(b)  Per  Best,  C'.J.,  Douse  v.  Cvx,  3  ;  Hawcs  v.  Smith,  ibid.  122. 
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interest,  makes  them  (subject  to  the  provision  of  the 
Statute  of  Frauds  presently  mentioned)  personally  liable 
for  both  principal  and  interest,  they  having  undertaken  to 
do  that  which  as  executors  they  were  not  bound  to  do  (/)  ; 
and  a  promissory  note,  by  which  the  makers  "  as  executors 
jointly  and  severally  promise  to  pay  on  demand  with  in- 
terest," renders  them  similarly  liable  {g).  Again,  if  an 
administrator  promise  to  pay  a  debt  of  the  intestate's  in 
consideration  that  the  creditor  sends  her  in  more  goods, 
judgment  may  (subject  as  aforesaid)  be  had  against  him 
for  both  debts  de  bonis  propriis  (h).  And,  where  an  at- 
torney had  delivered  up  deeds  to  an  executor,  which  he 
was  not  obliged  to  do  till  his  bill  was  paid,  and  the  deeds 
were  of  great  use  to  the  executor  in  several  suits  which 
were  then  carrying  on,  that  was  a  sufficient  consideration 
to  make  the  executor  liable  to  the  attorney's  whole  de- 
mand, whether  there  were  assets  or  not  (i). 

The  foregoing  cases  show  the  quantum  of  consideration 
requisite  to  support  a  promise  by  a  personal  representative 
to  pay  a  debt  of  the  deceased,  so  as  to  make  the  promisor 
personally  liable.  But  there  is  a  further  requisite  to  the 
binding  nature  of  such  a  promise ;  for  the  Statute  of 
Frauds  enacts  that  executors  and  administrators  shall  not 
be  charged  upon  any  special  promise  to  answer  damages 
out  of  their  own  estates,  unless  the  agreement  so  to  do 
shall  be  in  writing  and  signed  by  proper  authority  (/<;). 
By  "  agreement "  must  here  be  understood  the  considera- 
tion for  the  promise  as  well  as  the  promise  itself;  there- 
fore, where  the  writing  omitted  to  state  the  consideration, 

(/)  Bradley  v.    Heath,    3   Sim.  406. 

543,    558  ;  Russell  v.  Haddock,  1  (i)  Duchess  of  Hamilton  v.   In- 

Lev.  188.  cledon,  4  Bro.  P.  C.  4.     See  further 

{g)  Childs  v.  Monins,  2  Br.  &  B.  on  this  subject,  Forth  v.  Stanton, 

460;  see  Bowcrba7ik  v.  Monteiro,  4  1  Wms.  Saund.  210,  with  the  notes. 

Taunt.  844,  and  i?<ca5v.  Williams,  (k)  29  Car.   2,   c,   3,   s.    4,    Ap- 

3  Giff.  151.  pendix,    p.    277.      See  Phil2wt  v. 

{h)   Wheeler  v.  Collier,  Cro.  Eliz.  Briant,  4  Bing.  717. 
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it  was  holden  that  parol  evidence  was  inadmissible  by  the 
statute,  and  consequently,  such  promise  appearing  to  be 
without  consideration  upon  the  face  of  the  written  en- 
gagement, it  was  nudum  pactum,  and  gave  no  cause  of 
action  {I).  But  a  promise  that,  if  the  widow  of  an  intes- 
tate would  permit  one  to  be  joined  with  her  in  the  letters 
of  administration,  he  would  make  good  any  deficiency  of 
assets  to  pay  debts,  is  not  within  the  statute,  and  is  bind- 
ing {m)  \  and,  in  any  event,  the  promisor  cannot  protect 
himself  under  the  statute  in  a  case  of  fraud  {n). 

On  an  account  stated  by  an  executor  as  such,  judgment  Account 

,..77.  •    /   \  stated. 

agamst  him  is  de  boms  testatoris  (o). 

Money  had  and  received  is  treated  in  the  cases  as  show-  Money  had 
ing  a  personal  charge  on  the  executor  ( p).    So  it  is  settled     , ,  ' 

'=>       ^  »  .  and  borrowed. 

law  that,  upon  a  contract  of  borrowing  made  by  the  exe- 
cutor after  the  death  of  the  testator,  the  executor  is  only 
liable  personally,  and  cannot  be  sued  as  executor,  so  as  to 
get  execution  against  the  assets  of  the  testator  (g). 

Executors  are  personally  responsible  for  goods  sold  and  Cfoods  sold 

•    1      1  1  and  delivered. 

delivered  to  them,  and  work  and  materials  done  and  pro-  ^^^.j.  ^^^ 
vided  for  them  ()•),  and  for  their  use  and  occupation  of  ^^^  materials 

supplied. 

premises  after  the  death  of  the  deceased  (s).  Use  and  occu- 

An  action  lay,  even  at  law,  against  an  executor  to  re-  P^t^o"- 
cover  a  specific  chattel  bequeathed,  after  his  assent  to     °   '   ' 
the  bequest  {t) ;  and  a  decree  has  been  made  against  an 

(Z)  Wainv.  Walters,  5  East,  10;  AsUij  v.   Ashhy,  7  B.  &  C.   447; 

SaumUrs  v.  JVakefield,  4  B.  &  Al.  Secar  v.  Atkinson,  1  H.  Bl.  102. 

595.     But  see  19  &  20  Vict.  c.  97,  {p)  Per  Lord  Tenterden,   Ashby 

s.  3,  Appendix,  p.  299,  the  language  v.  Ashby,  uli  supra. 

of  which  is  apparently  large  enough  {q)  Per  Mellish,  L.J.,  Farhall  v. 

to  oveiTule  this  construction  of  the  Farhall,  L.  R.  7  Ch.  126. 

Statute  of  Frauds  ;  sed  quwre.  (?•)  Cormr  v.  Sheio,  3  M.  k  W. 

(7/1)  Tomlinsoii    v.    Gill,    Amhl.  350. 

330  ;  see  1  Eden,  77,  3  Mer.  590.  (s)   Wiylcy  v.  Ashton,  3  B.  &  Al. 

{n)  liecch  v.  Kcnncgal,  1  Ves.  sr.  101.     See  Atkins  v.  Humphrey,  2 

123'  C.  B.  654. 

(0)  Powell  V.  Graham,  7  Taunt.  (t)  Doc  v.    Guy,    3    East,    120 ; 

580  ;   per    Lord   Tenterden,    C.J.,  Williams  v.  Lcc,  3  Atk.  223. 


penses. 
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executor  for  payment  of  legacies,  without  reference  to  the 
state  of  the  assets,  upon  the  ground  of  his  having  by  his 
acts  and  admissions  rendered  himself  personally  liable  for 
such  payment  (u). 
Funeral  ex-  It  has  been  decided  by  several  cases  that  an  executor 

is  liable  upon  an  implied  promise  at  common  law  to  pay 
reasonable  expenses  for  the  funeral  of  his  testator,  where 
no  other  person  is  liable  upon  an  express  contract,  although 
he  does  not  give  orders  for  it.  But  there  is  no  case  which 
goes  the  length  of  deciding  that,  if  the  funeral  be  ordered 
by  a  person  to  whom  credit  is  given,  the  executor  is  liable 
at  law  (x),  i.e.,  to  the  undertaker  (y).  Yet,  though  the 
funeral  be  ordered  by  another,  and  be  unreasonably  ex- 
pensive, the  executor  may  become  liable  to  the  undertaker 
for  the  whole  amount,  if  he  adopt  the  acts  of  the  person 
who  gave  the  order  (z).  And,  though  another  than  the 
executor  may  be  liable  to  the  undertaker,  the  person  so 
liable  may  recover  over  from  the  estate  of  the  deceased  (a). 
However,  an  executor  is  only  liable  on  another's  order,  if 
he  has  assets  (b).  The  reason  of  the  thing  has  been  thus 
put  by  Garrow,  B.  (c).  Suppose  a  person  to  be  killed  by 
accident  at  a  distance  from  his  home ;  what  in  such  a 


(u)  Barnard  v.  Pumfrett,  5  M.  N.  S.  496. 
&  Cr.  63,  q.  v.  (b)  Per  Baj'ley,   J.,  Rancock  v. 

(as)  Per    Patteson,    J. ,    Price   v.  Podmore,    1    B.    &   Ad.    262 ;   per 

Wilson,  3  N.  &  M.  518.  Jervis,  C.J.,  Ambrose  v.  Eerrison, 

(y)  See  Green  v.  Salmon,  8  A.  &  10  C.  B.  779;  and  see  Tugtvell  v. 
E.  348.  This  qualification  should  Heyman,  3  Camp.  298,  and  Rogers 
be  added  to  the  dictum  of  Holt,  v.  Price,  3  Y.  &  J.  28.  The  point 
C.J.,  that  an  executor  is  not  liable  determined  in  Tugioell  v.  Heyman 
to  pay  for  such  expenses,  unless  he  and  Rogers  v.  Price  has  been  said 
contracts  for  it  {Ashton  v.  Sherman,  to  be  that  the  law  implies  a  con- 
Holt,  309).  tract   on  the  part  of  the  executor 

(2)  Price  V.    Wilson,   512;   Lucy  personall}^,   and  not  in   his  repre- 

V.  Walrond,  3  Bing.  N.  C.  841.  sentative  character  (Cor?!<;?- v.  AS7tci<', 

(a)  (?ree?lv.(SaZ??^OT^;  and  compare  3  M.  &  W.  356);  sed  quczre. 
Ambrose  v.  Kerrison,  10  C.  B.  776.  (c)  Rogers  v.  Price,  34. 

But  see  Coleby  v.   Coleby,  12  Jur. 
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case  ought  to  be  done  ?  The  common  principles  of  decency 
and  humanity,  the  common  impulses  of  our  nature,  would 
direct  every  one,  as  a  preliminary  step,  to  provide  a  decent 
funeral  at  the  expense  of  the  estate,  and  to  do  that  which 
is  immediately  necessary  upon  the  subject,  in  order  to 
avoid  what,  if  not  provided  against,  may  become  an  in- 
convenience to  the  public.  Is  it  necessary  in  that  or  any 
other  case  to  wait  until  it  can  be  ascertained  whether 
the  deceased  has  made  a  will,  or  appointed  an  executor, 
or,  even  if  the  executor  be  known,  can  it,  where  the 
distance  is  great,  be  necessary  to  have  communication 
with  that  executor  before  any  step  is  taken  in  the  per- 
formance of  those  last  offices  which  require  immediate 
attention  ? 

Another  instance  of  the  way  in  which  an  executor  may  Damages  by 
become  liable,  to  the  extent  of  assets,  upon  an  implied  i^ness.^ 
contract,  is  afforded  by  Shallcross  v.  Wright  (d).  There 
the  testator,  while  on  a  visit  to  a  friend,  died  of  a  ma- 
lignant fever ;  the  furniture  was,  by  the  advice  of  the 
medical  advisers,  destroyed,  and  the  friend  was  obliged 
to  remove  from  his  house :  it  was  held  that  the  testator's 
.estate  was  liable  to  the  damage. 

Where  an  executor  of  a  mortgagee  received  a  sum  of  Money  paid  in 
money  supposed  to  be  due  on  the  mortgage,  and  it  after-  supposed 
wards  appeared  that  the  mortgage  had  been  satisfied  in  ^^'^^°'^' 
the  testator's  lifetime,  he  had  to  refund,  though  he  had 
paid  the  money  away  in  debts,  which  he  had  not  other- 
wise'assets  to  pay  (e). 

Executoi's  who  carry  on  their  testator's  trade,  though  Can-yins  ou 
in  pursuance  of  directions  contained  in  his  will,  render  J^'^g"^  ^ 
themselves  personally  liable  to  the  creditors  of  the  part- 
nership, without  reference  to  the  liability  or  ability  of  the 
testator's   assets  to  indemnify  them ;   they   also  become 

(d)  12  Beav.  558.  355.     See  Pickering  v.  Lord  Stam- 

(c)  Foolcy  V.    Eay,   1    P.   "Wms.       furd,  2  Ves.  jr.  583. 
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liable  to  be  made  bankrupts  (/).  The  case  of  the  exe- 
cutor is  very  hard,  said  Lord  Eld  on ;  he  becomes  liable, 
as  personally  responsible,  to  the  extent  of  all  his  own 
property :  but  he  places  himself  in  that  situation  by  his 
own  choice,  judging  for  himself  whether  it  is  fit  and  safe 
to  enter  into  that  situation,  and  contract  that  sort  of  re- 
sponsibility {(j).  Lord  Eldon's  words  clearly  indicate  the 
quantum  of  the  executor's  primary  liability  ;  the  amount 
of  the  loss  actually  sustained  by  him  depends,  of  course, 
upon  how  far  he  can  resort  for  indemnity  to  the  estate  of 
his  testator.  He  pledges,  then,  to  the  trade  creditors,  in 
addition  to  his  own  responsibility,  the  trust  fund  com- 
mitted to  him  for  the  purposes  of  the  trade  by  the  tes- 
tator (ji) ;  but  under  the  bankruptcy  of  an  executor  directed 
to  carry  on  a  trade  with  a  limited  sum  the  general  assets 
beyond  that  sum  are  not  liable  {%).  A  direction  in  a  will 
that  the  testator's  trade  shall  be  carried  on  does  not  of 
itself  authorise  the  emj)loyment  in  the  trade  of  more  of 
the  testator's  property  than  was  employed  in  it  at  his 
decease  (k) :  indeed,  it  is  a  rule  without  exception  that,  to 

( f)  Wightman  v.  Toivnroe,  1  M.  Tho7n2)son  v.  Andrews,  1  M.  &  K. 

&  S.  412  ;   Ex  parte  Garland,   10  116 ;  Cuibush  v.   Cutbush,  1  Beav. 

Ves.   110  ;   LahoucJiere  v.    Tupjjer,  184. 

11    Moo.    P.    C.    198;    Liverpool  {k)  M'Neillie  v.  Acton,  4  De  G. 

Borough  Bank  v.   Walker,  4  De  G.  M.    &  G.    744.      Nor  does   such  a 

&  J.  24 ;  Lucas  v.  Williams,  3  GifF.  direction,  coupled  witli  a  direction 

150.     An  executor  who   only  dis-  that    the  testator's  debts  shall   be 

poses  of  his  testator's  stock-in-trade  paid,  authorise  a  mortgage  of  his 

has  been  held  not  to  be  a  trader  real   estate,    not   employed   at   his 

within   the    meaning    of    the    old  death  in  the  trade,  for  the  purpose 

bankniptcy  law,  not  even  if,  being  of  carrying  it  on  (aiio?. ).    See  further 

executor  of  a  wine-cooper,  he  buys  Travis  v.   Milne,  9  Ha.  141.     An 

wines  to  refine  the  testator's  stock  ;  executor  who  carries  on  his  testator's 

but  otherwise,  if  he  buys  wines  and  trade  without  authority  {Ex  parte 

sells  them  to  the  customers  entire  Watson,   2  V.   &  B.  415  ;  consider 

{Ex parte  Nidt,  1  Atk.  102).  Oarrctt  v.   Noble,  6  Sim.   504),  or 

{g)  Ex  parte  Garland,  119.  employs  therein  more  capital  than 

{h)  Per  Sir  J.  Leach,  Ex  2^1^^'lc  the  testator  authorised  (j!;ct-  Sir  J. 

Richardson,  Buck,  209.  Leach,  Ex  parte  Richardson,  Buck, 

{i)  Ex     parte     Garland,     110;  209),  is  guilty  of  a  breach  of  trust. 
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authorise  executors  to  carry  on  a  trade  with  the  property 
of  the  testator,  there  ought  to  be  the  most  distinct  and 
positive  authority  and  direction  given  by  the  will  itself 
for  that  purpose ;  the  Court  cannot  act  on  a  bare  con- 
jecture that  the  testator  contemplated  the  business  being 
carried  on  (l).  The  rule  was  tersely  expressed  by  Lord 
Romilly,  when  he  said  that  an  executor  cannot  {i.e.  with- 
out special  authority)  carry  on  the  trade  of  his  testator 
except  for  the  purj)ose  of  winding  it  up,  but  that  he  may, 
and  in  some  cases  is  bound  to,  complete  the  contracts 
entered  into  by  his  testator  (m)  ;  in  one  instance,  where 
executors,  who  were  directed  by  the  testator  to  call  in  his 
personal  estate  Avitli  all  convenient  speed,  continued  liis 
trade  for  some  years  after  his  death,  the  Court  refused  to 
charge  them  with  a  considerable  loss  thereby  occasioned, 
as  they  had  acted  bond  fide  and  to  the  best  of  their  judg- 
ment (n). 

But   a  distinction   must   be  taken  between  executors  Participation 
actively   trading   and   executors    merely   sharing  in   the  ^°  ^^^'^ 
profits   of  traders.      By   articles   of  partnership   it   was 
agreed  that  on  the  death  of  a  partner  during  the  part- 
nership term  the  surviving  members  should  pay  his  per- 


If  an  executor  carry  on  his  testator's  they  should  come  to  the  Court  for 

trade  with   more  than  the  autho-  directions  {j)cr  Knight  Bruce,  L.J., 

rised   amount  of  capital,  and  the  M'Ncillic  v.  Adon,  2  Eq.  Rep.  27). 

business  become  bankrupt,  he  may  {I)  Per  Lord  Langdale,  Kirkman 

prove    for    the    excess    {Ex  ^mrte  v.  Booth,   11   Beav.  280.     See  fur- 

Richanlson,  202 ;  see  Scott  v.  Izon,  ther  Land  v.  Land,   43  L.   J.  Cli. 

34  Beav.  434,  and  Ex  parte  Butter-  311.     If  executors  suffer  a  stranger 

field,  De  Gex,  319) ;  but  there  can  to  carry  on  the  trade   in  his  own 

be  no  proof  whatever  on  the  part  of  name,  he  may  sue  in  his  own  name 

the    testator's   estate    against    the  for  debts  due  to  the  concern,  but 

bankrupt  estate,  unless  tlie  executor  is    accountable   to   the    executors 

has  gone  beyond  the  limit  of  his  (jjcr  Lord  Ellenborough,  JFillcs  v, 

tnist  {per  Bacon,   V.-C,  Owen  v.  Lister,  6  Esp.  79). 

Delamere,  L.  R.  15  Eq.   139).     If  (m)  Collinson  v.  Lister,  20  Beav. 

executors  find  it  impossible  to  carry  365.     See  ante,  p.  185. 

on  a  trade,  if  confined  to  the  assets  (n)  Garrett  v.  Noble,  6  Sim.  504. 
engaged  in  it  at  the  testator's  death, 
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Penalty  for 
■ftTongfully 
trading  witli 


Shares  in 
company. 


sonal  representatives  the  profits  to  which  he,  if  living, 
would  have  been  entitled.  A  partner  died,  and  from  time 
to  time  payments  were  made  to  his  executors  on  account 
of  his  share  by  the  continuing  partners.  In  an  action  by 
a  creditor  of  the  firm  on  a  transaction  subsequent  to  the 
death  of  the  deceased  partner,  it  was  held  that,  inde- 
pendently of  the  28  &  29  Vict.,  c.  86  {q.  v.),  the  executors 
were  not  liable  as  partners  (o).  The  strong  tendency  of 
the  decisions  is  to  establish  the  doctrine  that  no  person, 
who  does  not  hold  himself  out  as  a  partner,  is  liable  to 
third  persons  for  the  acts  of  persons  whose  profits  he 
shares,  unless  he  and  they  are  really  partners  inter  se  ( 2))- 

When  executors  trade  with  trust  moneys,  the  profits 
belong,  of  course,  to  those  entitled  beneficially  to  the 
deceased's  estate  (q).  Where  trust  property  is  employed 
in  trade  without  authority,  the  cestuis  que  trustent  may 
elect  to  take  either  the  profits  for  the  whole  period,  or 
interest  at  5  per  cent,  for  the  whole  period  (?'). 

If  executors  after  the  death  of  their  testator  purchase 
further  shares  in  a  company,  they  are,  as  between  the 
company   and   themselves,  personally  liable  (s) ;    if  they 


(o)  Holme  v.  Hammond,  L.  R.  7 
Exch.  218,  following  the  leading 
case  of  Cox  v.  Hickman,  8  H.  L.  C. 
268.  The  Act  referred  to  was 
passed  before  the  eifect  of  Cox  v. 
Hickman  was  understood  {jjer 
Bramu-ell,  B.,  Holme  v.  Hammoml, 
232). 

{p)  Lindley,  p.  41. 

{q)  Luntley  v.   Boijdcn,    Cas.    t. 
Finch,    381  ;  2^^^  Lord  Eldon,  IIx 
parte  Garland,  10  Ves.  119;  and  se 
post,  p.  230. 

(r)  Heathcote  v.  Hulme,  J.  &  W. 
122;  Docker  v.  Somes,  2  M.  &  K. 
655;  Wcddcrhirn  v.  Weddcrlurn, 
4  M.  &  Cr.  41 ;  Macdonald  v. 
Richardson,  1  Giff.  81.  See  WigU- 
vnck  V.  Lord,  6  H.  L.  C.  217,  and 


Vyse  V.  Foster,  L.  R.  7  H.  L.  318. 
Circumstances  may  arise  to  entitle 
them  to  take  profits  for  one,  and 
interest  for  another,  part  of  the 
period ;  but  a  notice  of  dissolution 
of  partnership,  published  for  a 
particular  purpose,  and  not  accom- 
panied by  a  settlement  of  accounts 
or  a  transfer  of  the  property,  is  not 
sufficient  {Heathcote  v.  Hulmc). 
Where  trust  funds  are  without 
authority  lent  to  traders,  strangers, 
with  notice  of  the  trust,  and  em- 
ployed by  them  in  their  business, 
such  traders  are  not  liable  as  quasi 
trustees  to  account  to  the  cestuis  que 
tmstent  for  a  share  of  the  profits 
{Stroud  V.  Gwycr,  28  Beav.  130). 
(s)  Spcnce's  ca.,17  Beav.  203. 
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have  accepted  shares,  they  must  be  put  upon  the  list  of 
contributories  in  their  individual,  not  their  representative, 
character;  and  the  fact  that  the  shares  were  offered  to, 
and  accepted  by,  thcni  in  their  representative  character, 
and  that  the  directors  had  no  power  to  offer  the  shares  to 
them  in  any  other  character,  does  not  preclude  them  from 
being  personally  liable  as  between  themselves  and  the 
other  contributories  (t).  If  they  have  paid  away  the  assets 
to  legatees,  without  providing  for  a  contingent  liability  on 
the  testator's  shares  which  they  have  retained  unsold,  they 
are  similarly  liable  to  the  company  to  the  extent  of  such 
assets  (u).  But  the  mere  receipt  of  dividends  by  the  exe- 
cutor of  a  deceased  shareholder  does  not  saddle  him  with 
personal  liability  (x).  An  executor  whose  testator  has 
held  shares  in  a  joint-stock  company  has  generally  one 
of  two  courses  open  to  him.  He  may  have  the  shares 
transferred  into  his  own  name,  and  become  to  all  intents 
and  purposes  a  partner  in  the  company.  He  may,  on  the 
other  hand,  not  wish  to  have  the  shares  transferred  into 
his  name,  and  he  ought  in  that  case  to  have  a  reasonable 
time  allowed  him  to  sell  the  shares,  and  to  produce  a  pur- 
chaser who  will  take  a  transfer  of  them.  In  any  case, 
where  the  company  transfers  the  shares  into  the  name  of 
the  executor,  the  House  of  Lords  would  require  to  be 
satisfied  that  the  transfer  had  been  authorised  by  a  dis- 
tinct and  intelligent  request  on  his  part  (y). 

As  to  whether,  where  an  executor  gives  one  a  power  Bills  accepted 
of  attorney  to  act  for  him  as  executor,  and  the  attorney  ^  ^*  ^^^^' 


(t)  Fcrnsidcaiul  Dean's  ca.,L.R.  221;  Buhner's  ca.,   33  Bcav.   435. 

1  Ch.  231.  Sqo  2>er  Lord  St.  Leonards,  llamcrs 

(w)  Taylor  v.  Taylor,   L.   R.   10  Devisees'  ca.,  2  De  G.  M.  &  G.  371  ; 

Eq.  477.     SeeJcriisv.  Wolferstan,  and  compare  ^'a;^'^'*^ -fi^a^^,  1  Mac 

L.  R.  18  Eq.  18,  and  consider  Coles  k  G.  307. 

Exors'   ca.,    15   SoL    J.    711,   and  (y)  Per    Earl    Cairns,    Buchan's 

ItusselVs  Exors'  ca.,  ibid.  790.  ca.,  L.  R.  4  App.  Cas.  549, 

(x)  Ex  parte  Doyle,   2  II.  &  T. 
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Disobedience 
to  Court. 

Ne  exeat. 


Devastavit, 


accepts  bills  of  exchange,  the  executor  is  personally  liable, 
see  the  not  easily  reconcileable  cases  of  Gardner  v.  Bail- 
lie  (z)  and  Howard  v.  Baillie  {a). 

No  attachment  will  be  granted  against  an  administrator 
for  not  performing  a  rale  of  Court  entered  into  by  the 
intestate  (6) ;  and  a  writ  of  ne  exeat  regno  against  a  feme 
covert  administratrix  cannot  be  sustained  (c). 

Numerous  instances  will  be  found  in  the  remaining 
part  of  this  chapter  of  executors  and  administrators  being 
liable  for  devastavits.  It  is  here  to  be  noted  that  exe- 
cutors and  administrators  of  executors  or  administra- 
tors (d),  and  executors  and  administrators  of  executors 
de  son  tort  (e),  who  have  committed  a  devastavit  of  a 
deceased  person's  assets,  shall  be  liable  in  the  same 
manner  as  their  testator  or  intestate  would  have  been  if 
living ;  also  that  a  married  woman  executrix,  who  proves,, 
and  survives  her  husband,  is  liable  for  a  devastavit  com- 
mitted by  him  during  their  joint  lives  (/).  But  an  exe- 
cutor's beneficial  legal  estate  is  not  liable  to  make  good  a 
devastavit,  as  against  the  trustee  in  his  liquidation  (g)  ; 
the  estate  of  a  legal  devisee  is  under  no  circumstances 
under  the  control  of  the  Court  (h). 
Non-conversion  Executors  will  be  liable  for  loss  occasioned  by  negli- 
lection  of  the  gence  in  not  getting  in  the  estate,  as  a  breach  of  trust  (i). 
estate.  j£  pei-go^g  accept  the  trust  of  executors,  they  must  perform 


{z)  6  T.  R.  591. 
(a)  2  H.  Bl.  618. 
(&)  Newton  v.    Walkc?;   "NVilles, 
315. 

(f)  Panmllv.  Taylor,  T.  k  R.  96. 

(d)  4  Wm.  &  My.  c.  24,  s.  12, 
Appendix,  p.  279  ;  Chamhcrlain  v. 
Clmmbcrlain,  1  Cb.  Cas.  257.  See 
per  Page  Wood,  V.-C,  Thorne  v. 
Kerr,  2  K.  &  C.  63  ;  Coward  v. 
Gregory,  L.  R.  2  C.  R  153. 

(e)  30  Car.  2,  c.  7,  Appendix,  p. 
278 ,   (perpetuated  by  the   Statute 


Law  Revision  Act,  1863). 

(/)  Soadij  V.  Turnbull,  L.  R.  1 
Ch.  494. 

{(j)  Fox  V.  BucHcy,  L.  R.  3  C. 
D.  508. 

(h)  Per  James,  L.J.,  ibul.  511. 

(i)  See  Caffrcy  v.  Darby,  6  Ves. 
488  (in  which  a  difference  is  noted 
between  money  due  to  the  estate 
by  instalments  and  money  due  at 
once) ;  Platel  v.  Craddock,  C.  P. 
Coop.  481 ;  Joiics  v.  Biggins,  L.  R. 
2E(i.  538. 
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it ;  they  must  use  due  diligence.  There  are  many  cases 
in  which  executors  have  been  adjudged  resjDonsible  for 
gross  negligence.  If  there  be  crassa  negligentia,  and  a 
loss  sustained  by  the  estate,  it  falls  upon  the  executors  (j). 
So  they  will  be  liable  if  they  negligently  omit  to  sue  for 
a  debt,  whereby  it  becomes  barred  by  time  (/.;)  ;  and  they 
will  be  charged  with  a  debt  lost  through  the  bankruptcy 
or  insolvency  of  the  debtor,  if  they  have  improperly  de- 
layed taking  steps  to  get  it  in  (l),  even  with  the  amount 
of  a  doubtful  debt,  when  they  have  taken  no  sufficient 
steps  to  recover  the  same  (m),  and  with  arrears  of  rent 
unreceived  (?i).  But  it  has  been  held  that,  if  an  executor 
refrains  from  suing  upon  a  promissory  note,  and  the  money 
is  lost,  still  he  is  not  chargeable,  unless  it  be  shown  both 
that  it  could  have  been  recovered  by  him  while  the  note 
was  in  his  possession,  and  also  that  it  could  not  have  been 
recovered  by  the  person  beneficially  entitled,  after  the  note 
had  been  delivered  to  him  (o).  The  liability  of  executors 
to  make  good  a  loss  is  regulated  by  the  same  principles, 
whether  the  loss  arises  from  their  omitting  to  call  in 
a  debt  due  to  the  testator's  estate,  or  from  their  allowing 
a  balance  to  remain  in  the  hands  of  a  co-executor :  an 
executor  is  not  protected  by  mere  passiveness  from  lia- 
bility on  account  of  a  devastavit  committed  by  his  co- 
executor  ;  it  is  the  duty  of  co-executors  to  watch  over  and, 
if  necessary,  to  correct  the  conduct  of  each  other  (p).     It 

(;•)  Per  Sir  T.  riumer,  Tchls  v.  Clark  v.  Holland,  19  Beav.  262. 
Carpenter,  1  Madd.  296.  (;;)  Stiles  v.  Guy,  1  H.  &  T.  523. 

{k)  Hayward  v.  Kinscy,  12  Mod.  The  lucaning  of  a  person's  ajipoiut- 

573.  iiig  more  executors  than  one  is  that 

{I)  Cancy  v.  Bond,  6  Beav.  486 ;  they  may  be  a  chock  or  a  caution 

Grove  V.  Price,  26  Beav.  103.  to  each   other  (;;«/•  Clarke,   M.K., 

(m)  Lowson  v.  Copcland,  2  Bro.  Toirnscnd  v.  Barber,  1  Dick.  356). 

C.  C.  156.  The   usual   indemnity  clause  does 

(n)  Tehhs  v.  Carpenter,  1  Madd.  not  exonerate  one  of  two  executors 

290.  from  a  loss  occasioned  by  a  debt, 

(o)  East   T.    East,    5    Ila.    Zii  ;  due  to  the  estate  from  the  other. 
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will  be  found  to  be  the  result  of  all  the  best  authorities 
upon  the  subject,  said  Lord  Cottenham,  that,  although  a 
personal  representative,  acting  strictly  within  the  line  of 
his  duty,  and  exercising  reasonable  care  and  diligence,  will 
not  be  responsible  for  the  failure  or  depreciation  of  a  fund 
in  which  any  part  of  the  estate  may  be  invested,  or  for  the 
insolvency  or  misconduct  of  any  person  who  may  have 
possessed  it,  yet,  if  that  line  of  duty  be  not  strictly  pur- 
sued, and  any  part  of  the  money  be  invested  by  such 
personal  representative  in  funds  or  upon  securities  not 
authorised,  or  be  put  within  the  control  of  persons  who 
ought  not  to  be  entrusted  with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  representative  will  be 
liable  to  make  it  good,  however  unexpected  the  result, 
however  little  likely  to  arise  from  the  course  adopted,  and 
however  free  such  conduct  may  have  been  from  any  im-  - 
proper  motive  (q).  Again,  an  executor  has  been  held  liable 
for  loss  occasioned  by  not  converting  shares  in  a  company 
with  unlimited  liability  within  a  twelvemonth,  no  ground 
for  delay  being  given  (r) ;  and,  where  the  direction  was  to 
convert  "  immediately  or  as  soon  as  they  might  see  fit," 
executors,  who  retained  shares  in  an  unlimited  company 
for  two  and  a  half  years  from  the  death,  were,  notwith- 
standing their  having  acted  in  perfect  good  faith,  held 
liable  by  Malins,  V.-C,  for  loss  consequent  upon  the  non- 
conversion  (s).  However,  this  last  has  been  considered 
a  somewhat  harsh  decision.  Had  the  testator  simply 
directed   the  executors   to  realise  immediately  after  his 

Laving  been  suffered  to  remain  out-  thougli  it  was  lent  upon  it  by  the 

standing  {MucUoio  v.  Fuller,  Jac.  testator  (Fou-cll  v.  Fimis,  5  Ves. 

198).  844;  Bullock  v.   Whcatlcy,  1  Coll. 

{q)  Clough  V.  Bond,  3  M.  &  Cr.  130). 

496.     Executors  are  personally  re-  (r)  Grayhum  v.  Clarkson,  L.  R. 

sponsible    for    loss    occasioned  by  3  Ch.  605. 

their  negligently  permitting  money  (s)  Sculthorpc  v.    Tipper,  L.   R. 

to  remain  upon  personal  security,  13  Eq.  232. 
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decease,  they  would  still  have  had  the  year,  and  the  Vice- 
Chancellor  therefore  gave  no  effect  to  the  words  "  or  so 
soon  thereafter  as  they  might  see  fit."  The  question 
should  rather  have  been,  Was  the  discretion  vested  in 
them  bond  fide  exercised  ?  (t).  In  other  cases  executors 
have  been  more  mercifully  dealt  with.  Where  they  were 
directed  by  their  testator  to  carry  on  his  business  for  a 
certain  period,  they  were  not  held  chargeable  with  wilful 
default  in  not  realising  assets  which  could  only  have  been 
realised  by  putting  an  end  to  the  business  (u).  Again,  an 
executor,  who  allowed  part  of  the  assets  to  remain  invested 
in  Mexican  bonds  for  a  year  and  seven  months  after  the 
testator's  death,  and  eventually  sold  the  bonds  at  a  lower 
price  than  might  have  been  obtained  by  a  sale  at  an 
earlier  period,  but  who  appeared  to  have  acted  throughout 
with  diligence  and  good  faith,  was  held,  under  the  circum- 
stances, not  to  be  liable  for  the  loss  consequent  on  his  not 
having  sold  them  sooner  (x) ;  and,  as  might  have  been 
expected,  an  executor  was  held  justified  in  retaining  for 
twelve  months  Crystal  Palace  shares  which  were  at  a 
premium  at  the  testator's  death,  but  subsequently  fell  to 
a  discount  (y).  Executors,  who  are  called  upon  to  execute 
often  onerous  and  difficult  trusts,  are  entitled  to  great 
indulgence,  unless  neglect  is  positively  proved  (z).  So  it 
was  laid  down  in  a  very  recent  case  that,  where  executors 
have  acted  in  the  honest  exercise  of  their  discretion  as 
to  the  time  of  selling  property  of  a  very  uncertain  and 
speculative  character,  they  ought  not  to  be  made  per- 
sonally responsible  for  the  loss  arising  from  their  not 
having  sold  within  the  twelvemonth  (a).      But  this  case 

(<)  Lewin,  266.  181. 

{u)  Rowley  v.  Adams,  2  H.   L.  (c)  Per  Arden,  M.R.,  Pouxll  v. 

C.  725.  _  Evum,  5  Ves.  843. 

{x)  Buxton  V.   Buxton,   1    M.   &  {a)  Marsden  v.  Kent,  L.  R.  5  C. 

Or.  80.  D.  598. 

[y)  Hughes  v.  Emps&n,  22  Beav. 
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contained  special  circumstances,  and  it  would  not  be  safe 
for  executors  to  rely  upon  it  too  absolutely,  where  there 
are  infant  beneficiaries ;  the  knowledge  of  some  of  the 
adult  legatees,  which,  though  not  amounting  to  acqui- 
escence, may  be  of  importance  when  the  claims  of  each 
legatee  come  to  be  considered,  can  have  no  effect,  said 
Lord  Cottenham,  upon  the  question  of  securing  the 
capital  in  which  infants  are  interested  as  well  as  them- 
selves (6).  If  executors,  neglecting  to  convert,  suffer  the 
tenant  for  life  to  receive  a  higher  rate  of  interest  than  he 
would  have  received  if  the  conversion  had  been  effected 
when  it  ought  to  have  been,  they  will  be  allowed  in  their 
accounts  in  respect  of  payments  to  him  only  such  divi- 
dends as  he  would  have  been  entitled  to,  if  the  conver- 
sion had  been  effected  at  the  end  of  the  year  from  the 
testator's  death,  though  the  non-conversion  had  resulted 
in  an  increase  of  capital  to  the  trust  estate,  and  cannot 
indemnify  themselves  out  of  the  estate  to  the  extent  of 
that  increase  (c),  but  may  recover  back  from  the  tenant 
for  life  or  his  estate  the  amount  overpaid  to  him  (d). 

Injudicious  Where  executors,  being  directed  to  sell  as  soon  as  con- 

venient, refused  an  advantageous  offer,  and  afterwards  sold 
for  a  considerably  smaller  sum,  they  were  charged  with 
the  loss,  but  allowed  their  costs,  where  their  conduct  had 
not  been  wilful  or  perverse  (e). 

An  executor  will  not  be  held  responsible  for  not  pro- 
moting competition  by  asking  one  of  two  proposing  pur- 
chasers to  bid  higher,  before  closing  with  the  other  (/). 

Receipts  of  co-      The  rule  used  to  be  that,  inasmuch  as  executors  need 
not  join,  but  may  act  severally,  if  they  think  fit  (each  being 


(b)  stiles  V.  Ouy,  1  H.  &  T.  528.  281 ;  Fry  v.  Fry,  27  Beav.  144. 

(c)  Dimes  Y.  Scott,  4  Russ.  195.  (/)  Harper  v.  Hayes,   2  De  G. 
{d)  Hood  V.   Clapham,  19  Beav.  F.  &  J.   542 ;   Selby  v.   Boivie,  4 

90.  Gifif.  300. 


executors. 


(e)  Taylor    v.    Tabrum,    6    Sim. 
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able  to  sell,  assign,  or  release  the  whole,  without  joining 
with  the  other  {g)  ),  they  were  both  answerable  if  they 
joined  in  receiving  money  {k).  Executors  seem  formerly, 
said  Lord  Eldon,  to  have  been  charged  on  much  stricter 
principles,  if  they  joined  unnecessarily,  though  without 
taking  the  control  of  the  money.  That  rule  is  now  at  an 
end.  It  may  be  laid  down  now,  as  in  Br  ice  v.  Stokes  (^), 
that,  though  one  executor  has  joined  in  a  receipt,  yet 
whether  he  is  liable  shall  depend  on  his  acting  (k).  The 
distinction  seems  to  be  this,  said  Lord  Redesdale,  with 
respect  to  a  mere  signing,  that,  if  a  receipt  be  given  under 
circumstances  purporting  that  the  money,  though  not  ac- 
tually received  by  both  executors,  was  under  the  control 
of  both,  such  a  receipt  shall  charge,  and  the  true  question 
in  all  those  cases  seems  to  have  been  whether  the  money 
was  under  the  control  of  both  executors ;  if  it  was  so  con- 
sidered by  the  person  paying  the  money,  then  the  joining 
in  the  receipt  by  the  executor  who  did  not  actually  receive 
it  amounted  to  a  direction  to  pay  his  co-executor,  for  it 
could  have  no  other  meaning  ;  he  became  responsible  for 
the  application  of  the  money,  just  as  if  he  had  received 
it  (l).    This  view  has  been  adopted  by  the  Legislature  (m). 

But  the  above  remarks  do  not  apply  to  what  is  done  Parting  with 
in  the  discharge  of  a  necessary  duty  of  the  executor.     For  executors  for 
example,  an  executor  living  in  London  is  to  pay  debts  in  ^editors  and 
Suffolk,  and  remits  money  to  his  co-executor  to  pay  those 
debts.    He  is  considered  to  do  this  of  necessity.    He  could 

(g)  Ante,  p.  145.  to  obtain  sole  control  of  tlie  assets 

{h)  Murrcllv.  Cox,  2  Vem.  570.  (see  Wilkins  v.  ffogg,  3  Giff.  116  ; 

(i)  11  Ves.  319.  affirmed   10  W.    R.    47).     An  exe- 

(k)  Walker  v.  Symonds,  3  Sw.  64.  cutor  who  acts  without  proving  is 

{I)  Joy  V.   Campbell,   1    Sch.    &  answerable  only  for  what  he  actually 

Lef.  341  ;  Doyle  v.  Blake,  2  Sch.  k  receives  {Loicry  v.  Fulton,  9  Sim. 

Lef.  242.     But  a  specially  penned  115). 

indemnity  clause   may  protect  an  (m)  22  &  23  Yict.  c.  35,  s.  31, 

executor  from  the  loss  coDsc(|Ucnt  Appendix,  310. 

upon  his  permitting  his  co-executor 

p  2 
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legatees,  and    not  transact  business  without  trusting  some  persons,  and 

otherwise  in        .  .  .  .  . 

due  course  of    it  would  be  impossible  for  him  to  discharge  his  duty,  if 

administration,  i        •  i  -1,1  i         i  •j.j.    j   j.  j. 

'  he  IS  made  responsible,  when  he  remitted  to  a  person  to 

whom  he  would  have  given  credit,  and  would  in  his  own 
business  have  remitted  money  in  the  same  way.  It  would 
be  the  same,  were  one  executor  in  India,  and  another  in 
England,  the  assets  being  in  India,  but  to  be  applied  in 
England  :  there  the  co-executor  is  appointed  for  the  pur- 
pose of  carrying  on  such  transactions,  and  the  executor  is 
not  responsible  ;  for  he  must  remit  to  somebody,  and  he 
cannot  be  wrong,  if  he  remits  to  the  person  in  whom  the 
testator  himself  reposed  confidence  (n).  If  money  be  re- 
quired for  the  payment  of  debts  or  legacies,  one  executor 
is  safe  in  joining  in  the  sale  of  stock  or  other  property, 
and  permitting  another  executor  to  receive  the  proceeds 
for  that  purpose ;  but,  if  he  joins  in  such  sales,  when  the 
money  is  not  required,  and  he  had  not  reasonable  grounds 
for  believing  that  it  was  so  required,  he  is  liable  for  the 
money  so  received  by  his  co-executor  (0).  Accordingly, 
executors  have  been  charged  for  negligence  by  joining  in 
a  transfer  to  a  co-executor  upon  his  groundless  represen- 
tation that  it  was  required  for  debts  (notwithstanding  the 
beneficiaries  consented,  under  a  similar  misrepresentation), 
but  they  were  not  held  liable  so  far  as  they  could  prove 
the  application  to  that  purpose,  though  the  co-executor 
had  other  funds  (not  through  them),  which  he  wasted  (p) ; 
and,  in  a  like  case,  where  it  was  stock  which  was  sold  out 
and  misapplied,  the  complaisant  executors  were  ordered 
to  replace  it,  and  account  for  the  dividends  (q).    Where, 

{n)  Joy  V.  Campbell,  1  Sch.  &  Lef.  v.  Matthews,  1  Mac.  &  G.  434. 
341.    Necessity,  which  includes  the  {i))   Lord     Shipbrook    v.     Lord 

regularcourse  of  business  in  adminis-  Hitchinhroolc,  16  Ves.  477  ;  Under- 

tering  the  propertj",  will  exonerate  wood  v.  Stevens,  1  Mer.  712  ;   Wil- 

the    personal    representative    {per  Hams  v.  Nixon,  2  Beav.  472.     See 

Lord  Cottenham,  Clough  v.  Bond,  Dines  v.  Scott,  T.  &  R.  358. 
3  M.  &  Cr.  497).  (?)  Hewett  v.  Foster,  6  Beav.  259. 

(0)  Per  Lord  Cottenham,  Terrell 
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however,  executors  were  directed  to  apply  dividends  in  a 
particular  manner,  and  one  allowed  the  other  to  receive 
them,  he  was  held  not  responsible  for  the  latter's  misap- 
plication of  them,  having  no  knowledge  thereof  (?•). 

Although  the  Court  will  give  protection  to  an  executor,  for  payment 

,  1  .  />       °^  residuary 

who  hands  over  his  testators  assets  to  his  co-executor  lor  legatees, 
the  payment  of  debts  in  a  due  and  ordinary  course  of 
administration,  the  principles  upon  which  that  protection 
rests  do  not  apply  to  the  case  of  an  executor  handing  over 
the  assets  for  the  payment  of  the  residuary  legatees  (s). 

It  is  a  general  rule  that,  where  one  executor  receives  and  gene- 
the  whole  or  part  of  the  estate,  and  pays  it  over  volun-  ting  co-execu- 
tarily  and  unnecessarily  to  his  co-executor,  and  the  same  to[  *»  o^'^am 

J  ■J  '  sole  control  of 

is  lost,  he  who  so  paid  it  over  is  answerable  (t).  Or,  if  the  assets, 
one  executor  does  an  act  which  enables  his  co-executor  to 
obtain  sole  possession  of  money  belonging  to  the  estate, 
and  which,  but  for  that,  he  could  not  have  obtained  pos- 
session of,  and  the  money  is  afterwards  misapplied  by  such 
co-executor,  both  are  liable  for  the  loss  (u).  C,  who  knew 
that  T,  his  co-executor,  owed  money  to  the  testator  on  an 
equitable  mortgage,  allowed  him  to  keep  the  title  deeds  in 
his  sole  possession,  taking  no  steps  to  compel  payment, 
though  he  was  very  active  in  recovering  a  debt  due  to 
himself  personally  from  T  ;  T  deposited  the  deeds  with 
another  person  as  a  security  for  fresh  advances,  and  the 
testator's  debt  was  lost :  held,  that  C  was  liable  for  the 
loss  (x).  So  executors  were  held  chargeable,  where  they 
allowed  a  co-executor  (an  auctioneer,  who  had  been 
directed  by  the  testator  to  conduct,  and  had  conducted, 
a  sale  of  the  trust  estate)  to  retain  the  sale  moneys  for 


(r)  Williams  v.   Nixon,  2   Beav.  v.  Barber,  1  Dick.  356. 
472:  («)  Camllcr  v.   Tillett,  22  Beav. 

(s)  Moses  V.  Levi,  3  Y.  &  C.  Ex.  257  ;   Egbert  v.    Butter,  21    Beav. 

359.  560. 

(t)  Per  Clarke,  M.R.,    Townsend  {x)  Camllcr  v.  Tillett,  ubi  supra. 


debts. 


ment, 
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thirteen  months  {z),  or  to  retain  in  his  hands  the  ascer- 
tained residue  {a). 
or  to  com-  Clearly  an  executor  who  stands  by,  and  sees  a  breach  of 

mit  a  breach  •         i    i        i  •  ^  •    ^ 

of  trust.  trust  committed  by  his  co-executor,  becomes  responsible 

for  the  breach  (6). 

Mispayment  of  If  an  executor  or  administrator  pay  debts  of  a  lower 
degree  first,  he  must,  on  a  deficiency  of  assets,  answer 
those  of  a  higher  degree  out  of  his  own  estate  (c),  though 
he  had  no  notice  of  the  superior  debt  at  the  time  of  the 
mispayment  {d),  unless  he  has  availed  himself  of  the 
statute  hereafter  noticed  (e).  Payment  of  an  invalid  claim 
is  a  devastavit  (/). 

Non-invest-  Executors,  wlio  for  upwards  of  a  year  after  their  testa- 

tor's death  allowed  a  considerable  portion  of  the  assets  to 
lie  unproductive  in  the  hands  of  a  banker,  who  failed, 
were  under  the  circumstances  charged  with  the  loss  {g) ; 
but  it  is  not  easy  to  fix  executors  with  loss  in  respect  of  a 
balance  kept  by  them  at  their  banker's  during  the  year,  if 
the  executorship  cannot  be  completely  wound  up,  and  mis- 
conduct is  not  suggested  {h).  An  executor  depositing  a 
trust  fund  with  his  bankers,  accompanied  by  an  order  in 
writing  to  invest  the  money  in  consols,  was  held  answer- 
able for  the  omission  of  the  bankers  to  invest,  where  he 
made  no  subsequent  inquiry  respecting  it  until  about  five 
months  afterwards,  when  the  bankers  became  bankrupt  (^). 

{z)   Williams  Y.  Biggins,  y^.^.,  {e)  22  &  23   Vict.  c.   35,  s.  29, 

1868,  49.  IMst,  p.  245. 

(a)   Lincoln  v.   WrigU,  4  Beav.  (/)  Winchcomhe\.  Bislwiwf  Win- 
All.      If  a  bill  is  transmitted  to  Chester,  Hob.    167  ;  and  see  Shall- 
two  executors  before  they  become  cross  v.    Wright,    12    Beav.    558, 
.so,  payable  to  them  personallj',  the  563. 
^ joining  of  one,  after  they  ai-e  exe-  (g)  Mo%jlc  v.  Moylc,  2  Russ.  &  M. 
*cutors,  merely  by  indorsement,  to  710.     This  would  be  wilful  default, 
.  enable    the    other    to    receive    the  and  not  within  the  protection  of  22 
money,  would  not  be  sufficient  to  &  23  Vict.    c.    35,  s.  31,  Appendix, 
charge  them  {Hovey  v.  Blakeman,  p.  310.     ^ee  post,  p.  217. 
4  Ves.  608).  i]i)  See  Johnson  v.   Newton,    11 

{h)  Booth  V.  Booth,  1  Beav.  125.  Ha.  160,  and  the  statute  referred  to 

"*■'  (c)  2  Bl.  Comm.  511.  iu  the  last  note. 

{d)  Scarlc  v.  Lane,  2  Vern.  88.  (0  Challcny,Shippam,in3..5t>5. 
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Where  executors  omit  to  invest  according  to  the  will,  they 
must  replace  the  money  with  interest  at  4  per  cent.  (k). 

An  executor  lending  money  of  his  testator  upon  bond  and  im- 

,  .  proper  invest- 

shall  be  personally  answerable,  if  the  security  prove  defec-  ment  of 
tive,  though  his  testator  w^as  in  the  habit  of  lending  money 
on  such  security,  and  shall  not  be  indemnified  from  the 
profits  made  by  other  transactions  of  the  same  nature  (I). 
Where  executors,  being  empowered  to  lend  upon  heritable 
or  personal  security  at  such  rate  of  interest  as  they  should 
think  reasonable,  lent  to  one  of  themselves  on  bond  at  4 
per  cent.,  when  o  per  cent,  might  have  been  obtained  by 
other  securities,  it  was  held  that,  though  the  discretion 
might  have  been  soundly  exercised  by  their  lending  the 
money  to  any  other  person  upon  such  terms  as  they 
thought  reasonable,  yet  a  trustee  contracting  with  himself 
cannot  spare  himself,  and  he  shall  pay  interest  at  5  per 
cent,  for  the  money  in  his  hands  (m) ;  but,  where  the  trust 
is  to  lend  to  one  of  themselves  on  personal  security,  co- 
trustees are  protected  in  the  absence  of  misconduct  (n). 
Executors  are  liable  for  loss  arising  from  investing  on 
mortgage  upon  a  valuation  made  on  behalf  of  the  mort- 
gagor (o).  Trustees  of  stock  sold  it,  and  lent  the  money 
to  the  tenant  for  life  on  improper  security.  One  of  the 
trustees  died,  and  the  other  received  the  money  lent,  in- 
vested it  in  a  different  security,  and  shortly  afterwards  sold 
it  out,  and  again  lent  it  to  the  tenant  for  life.  The  money 
being  lost,  it  was  held  that  the  original  breach  of  trust  was 
not  cured,  and  that  the  estate  of  the  deceased  trustee  was 
liable  for  the  whole  fund  {})).  Where  executors  have  been 
guilty  of  breach  of  trust  by  selling  out  stock  and  dealing 

Tliis  again  would  be  a  case  of  wilful  (?u)  Forbes  v.  lioss,  2  Cos,  43. 

default.  (n)  See  Paddon  v.  Richardson,  7  . 

(k)  Rohinson  v.   Rohinson,  1   Do  De  G.  M.  &  G.  563. 
G.  M.  &  G.  247.   See  Jvtics  v.  Foxall,  (o)  Ingle  v.  Partridge  (No.  2),  34 

15  Beav.  3S8.  Beav.  411. 

{I)  Adyc  V.    Fcuilldeau,   3   Sw.  (j))  Lauder  v.  Weston,  3  Dr.  389. 

84  ;  and  sec  atite,  p.  153.  * 
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improperly  with  the  money,  the  cestuis  que  trustent  have 
an  option  to  have  the  stock  replaced,  or  the  money 
produced  by  the  sale,  with  interest  at  5  per  cent.,  or  more, 
if  more  has  been  made  by  it,  and  the  costs  occasioned  by 
the  misconduct  {q) ;  but,  where  an  executor,  having  the 
option  of  investing  on  mortgage  or  government  security, 
improperly  took  an  insufficient  mortgage,  it  was  held  that, 
having  exercised  his  discretion,  though  improperly,  he  was 
answerable  for  the  money  lost,  and  not  for  the  stock  it 
might  have  produced  (r).  Where  trustees  sold  out  stock, 
which  they  were  at  liberty  to  do,  for  the  purpose  of  in- 
vesting the  produce  on  a  mortgage,  which  they  were  not 
justified  in  taking,  it  was  held  that  the  Court  could  not 
treat  the  sale  of  the  stock  as  lawful  and  the  investment  as 
unlawful,  so  as  to  satisfy  the  trust  by  replacing  the  money, 
but  that  the  whole  must  be  treated  as  one  unjustifiable 
transaction,  and  that  the  trustees  must  replace  the 
stock  (s). 
Payment  to  Where  an  executor  or  administrator,  without  anyjudi- 

reaiiTentitied.  ^^^^  decision,  authority,  or  investigation,  pays  over  the 
estate  to  those  whom  he  supposes  to  be,  but  who  in  fact 
are  not,  entitled  thereto,  he  must  replace  it  with  interest 
at  4  per  cent.(^) ;  but,  where  an  executor,  under  a  hondjlde 
belief  that  they  were  entitled  thereto,  himself  retained  a 
third  of  the  residue,  and  paid  two-thirds  to  his  co-executors, 
on  being  ordered  to  refund  it,  he  was  only  held  liable  to  pay 

{q)  Pocock  V.  Reddington,  5  Ves.  the  investment,  are  entitled  for  their 

794.   Where  a  bankrupt  trustee  has  own  benefit  to  the  profit  arising  from 

sold  out  stock,  and  converted  the  a   rise   in  the  price   of  the   latter 

proceeds  to  his  own  use,  proof  may  {Fletcher  v.  Green,  33  Beav.  426). 
be  made  against  his  estate  either  for  (r)  Ames  v.    Parkinson,  7  Beav. 

the  amount  of  the  produce  of  the  379. 

stock,  or  for  the  value  of  the  stock  at  (s)  Phillipson  v.    Gatty,    7   Ha. 

his  hankru^^tcy  {Ux parte  Gurner,!  516  ;  Norris  v.    Wright,    14  Beav. 

M.  D.  &  De  G.  497),  with  interest  304. 

at  5  per  c(!lit.  {Pick  v.  Motley,  2  M.  {t)   Turner  v.  Maule,  3  De  G.  & 

&   K.    312).       Executors  who  are  Sm.   497.     If  the  Solicitor  to  the 

charged  with  the  cash,  and  not  with  Treasury,  having  taken  out  admi- 
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interest  on  the  third  retained  by  himself  (i<).  If  an 
executor  or  administrator  is  asked  to  pay  trust-money 
under  a  power  of  attorney,  he  must  see  to  the  genuineness 
of  the  authority  ;  for,  if  forged,  it  is  a  nulUty,  and  the 
rights  remain  as  before  (x).  His  liability  is  the  same,  if  he 
act  in  reliance  on  a  forged  certificate  of  marriage  (y).  But 
he  is  not  liable  for  a  bond  fide  payment  or  act  under  a 
power  of  attorney,  merely  because  the  giver  of  the  power 
is  dead  or  has  avoided  it,  if  such  death  or  avoidance  be  un- 
known to  the  executor  or  administrator  (s). 

Executors  are  answerable  for  the  default  of  an  agent  or  Default  of 
servant  employed  by  them ;  but,  if  the  testator  recommend  vf  nt, 
a  person  to  be  employed  as  agent  or  servant,  they  are  not 
answerable,  unless  the  plaintiff  prove  laches  (a).  Similarly,  solicitor, 
they  are  liable  for   loss  occasioned  by  the  fraud  (6),  or 
negligence,   or   misapplication  (c),  of  their  solicitor ;    not, 
however,  if  they  have  acted  prudently  and  according  to 
the  ordinary  course  ol"  business  (d) ;  nor  are  they  liable  for 
a  loss   occasioned   by   robbery   from    him  (e).     They   are 
responsible   also  for  misapplication  by   their  broker  (/).  broker, 
The   case   of  failure    of   his   bankers    has   already   been  banker. 
considered  (g).     These   decisions,   viewed    as   precedents, 
postulate  wilful  default  on  the  executors'  part,  or  that 
they   have   been    acting   out   of  the   common  course   of 

nistration,  pays  the  fund  into  the  (a)  Kilbce  v.  Sneyd,  2  MoU.  200. 

Treasury,  no  next  of  kin  appearing,  {b)  Sutton  v.  Wildcrs,   L.   R.   12 

he  must,   on  their  appearance,  re-  Eq.  373. 

place'  the  fund  with  like  interest  (c)  Hopgood  v.  Parkin,  L.  R.  11 

{ibid.).  Eq.  71;  Rowland  v.   Wilhcrden,  3 

{ti)  Saltmarsh  v.  Barrett  (No.  2),  Mac.  &  G.  568. 

SI  Beav.  349.  (d)  Oriental  Commercial  Bank  v. 

(a;)  Askby  v.  Blackwell,  2  Eden,  Saviii,  L.  R.  16  Eq.  203.      But  see 

302  ;  and  see  Sloman   v.  Bank  of  Bostock  v.  Flayer,  L.  R.  1  Eq.  26. 

England,  14  Sim.  475.  (e)  Jones    v.  Lewis,    2  Ves.    sr. 

(y)  Eaves  v.   Ilickson,  30  Beav.  240. 

136.  (/)  Matthews  v.  Brim,   6  Beav. 

(z)  22  &  23  Vict.   c.  35,   s.   26,  239. 

Appendix,  p.  307.  [g)  Ante,  p.  214. 
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administration ;  otherwise,  they  are  protected  (h).  Where 
the  assets  of  a  testator  have  come  into  the  possession  of  the 
executor,  and  are  afterwards  lost  to  the  estate,  the  rule 
now  is  that  the  executor  stands  in  the  position  of  a  gratuitous 
bailee,  and  therefore  cannot  be  charged  without  some  wilful 
default  (i).  We  have  been  referred,  said  James,  L.  J.,  on 
a  recent  occasion,  to  cases  in  which  the  Court  of  Chancery 
has  felt  itself  bound  to  make  trustees  and  executors  liable 
for  money  which  they  have  honestly  paid  :  it  may  have 
been  necessary  to  make  them  liable  on  grounds  of  public 
policy,  but  I  am  not  disposed  to  extend  those  decisions  (k). 

Liabilrty  not  If  by  agreement  amongst  the  executors  one  be  to  receive 
and  intermeddle  with  such  a  part  of  the  estate,  and 
another  with  such  a  part,  each  of  them  will  be  chargeable 
with  the  whole,  because  the  receipts  of  each  are  pursuant 
to  the  agreement  made  betwixt  both  (l).  If  executors  or 
administrators  delegate  the  work  of  their  office  to  one  of 
their  number,  they  are  answerable  for  his  receipts,  and 
responsible  for  his  faithful  discharge  of  their  joint  and 
several  duty  (m).  There  is  no  instance  of  an  executor 
answerable  only  2^'i'O  tanto,  as  having  administered  only 
j)artially  (n). 

Liability  for  Where  trustecs  are  involved  in  one  common  breach  of 

breach  of  trust  .  .  ,  rv     •  r  i  i  i  i 

joint  and  trust,  a  cestui  que  trust  suiiermg  irom  that  breach,  and 
proving  that  the  transaction  was  neither  authorised  nor 
adopted  by  him,  may  proceed  against  either  or  all  of  the 
trustees  (o) ;  they  are  jointly  and  severally  liable  (p).  But 
all  of  them  are  priiiid  facie  necessa.ry  parties  to  a  suit 

{h)  22  &  23  Aact.  c.   35,  s.  31,  8   Vv.    167 ;     and    see    Horton   v. 

Appendix,  p.  310.  BrocMchurst  (No.  2),  29  Beav.  504. 

(i)  Job  V.   Job,    L.   E.    6  C.   D.  {n)  Per   L.    C.   Hart,    Kilbee   v. 

562.  Smyd,  2  Moll.  201. 

(/,•)  Ex  liartc  Ogle,   L.   R.  8  Ch.  (o)  Per  Lord  Eldon,    Walker  v. 

715.  Symonds,  3  S\v.  75. 

(l)  Gillv.  AtL- Gen.,  Hard.  314.  (jj)  Fletcher  v.   Grceii,  33  Beav. 

(m)  Lees  v.  Satiderson,  4  Sim.  28  ;  426. 
per  Richards,  C.  B.,  Oliver  v.  Court, 


several. 
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complaining  of  breach  of  trust,  although  execution  may  be 
taken  out  against  one  only  (q). 

Executors   may  in  some  cases  be  charged  as  against  l^iability  to 

T,  1  ii  T     1  1  -1  /   \  creditors, where 

creditors,  where  they  are  discharged  as  against  legatees  (r).none  to  lega- 
Executors  and  administrators  are  always  liable  to  be  ^^^' 

1  r  /•  1      •    •  •  p    1        1  Actions  for 

sued  tor  an  account,  or  for  administration  oi  the  deceased  s  accounts  or 
personal  estate.  Any  one  legatee  or  next  of  kin  may  have  tion.^"^^^  ^^ 
a  judgment  for  administration  (s) ;  so  may  an  annuitant, 
whose  annuity  is  charged  upon  residue  (t) ;  or  creditors  {u), 
including  a  creditor  of  a  firm  in  which  the  deceased  was  a 
partner  (x),  but  not  including  a  creditor  of  a  residuary 
legatee  (y).  An  action  for  administration  cannot  be  main- 
tained by  one  who  has  only  an  expectation  and  not  an 
interest  (z).  An  account  has  been  directed  against  an 
executor  at  the  suit  of  a  residuary  legatee,  though  the  tes- 
tator directed  that  the  quantity  of  the  residue  should  be  as 
the  executor  voluntarily,  and  without  being  thereto  com- 
pelled by  law,  should  declare  (a) ;  and  he  cannot  protect 
himself  against  an  account  on  the  ground  that  the  trans- 
actions were  such  that  no  action  could  have  been  main- 
tained against  the  testator  (b).  But,  if  letters  of  adminis- 
tration be  granted  to  an  infant,  under  which  he  receives 
and  disposes  of  assets,  an  account  cannot  be  directed  in 
respect  of  his  receipts  during  his  infancy  (c), 

iq)  Shipton  V.   PMwlins,    4   Ha.  {u)  See  Fairland  v.  Fcroj,  L.  R. 

623.  3  r.  &  D.  217. 

(r)  Per  Lord  Redesdale,  Doyle  v.  (x)  Rice  v.  Gordon,  11  Beav.  265. 

Blake,   2   Sch.    &   Lef.   239.      The  {y)  Elmslie  v.  APAulay,   3  Bro. 

distinction    had    been     previously  C.  C.  624,  626. 

taken  by  L.  C.  Harcourt  {Churchill  {z)  Clowes  v.   Hilliard,   L.   R.  4 

V.   Lady  Uobson,  1  P.  Wms.  243),  C.  D.  413. 

but  Lord  Thurlow  thought  it  "  an  (a)  Gibbons   v.    JDatvlcy,    2    Ch. 

odd  distiuctiou  "  (Sadler  v.  Uvbbs,  Gas.  198. 

2  Bro.  C.  C,  117).  (b)  Joy  v.  Campbell,  1  Sch.  &  Lef. 

{s)  15  &   16  A'ict.  c.   86,  s.   42,  339. 

Appendix,  p.  297.  (c)  Iliiulmarsh    v.    Southgale,    3 

(t)  Wollaston  v.  Wollaston,  L.  K.  lliiss.  324. 
7  C.  D.  58. 
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Parties  to  such 
actions. 


Common  judg- 
ments and 
judgments  as 
for  wilful 
default. 


To  an  action  which  seeks  an  account  of  the  assets  of  one 
who  died  out  of  the  jurisdiction  possessed  by  a  personal 
representative  there,  a  personal  representative  constituted 
in  England  is  a  necessary  party,  although  it  does  not 
appear  that  the  deceased  at  the  time  of  his  death  had  any 
assets  in  England  (d).  To  an  action  in  respect  of  assets 
remitted  from  India,  and  in  the  hands  of  an  executor 
residing  in  England,  but  who  was  only  constituted  executor 
in  India,  a  personal  representative  constituted  in  England 
is  a  necessary  party  (e).  Where  an  administrator  is  out  of 
the  jurisdiction,  judgment  for  administration  cannot  be 
obtained  against  him ;  semhle,  an  administrator  must  be 
appointed  under  the  Act  of  Geo.  III.  (/).  Unless  an 
executor  durante  oninore  catate  has  fully  accounted  with 
the  infant,  when  of  age,  he  remains  a  necessary  party  to 
an  action  relating  to  the  estate  (g) ;  so  does  an  executor 
who  has  not  renounced,  though  he  has  not  proved  (h).  See 
further  as  to  parties,  ante,  pp.  78,  79, 147,  and  post,  p.  251. 

A  special  order  is  necessary  to  charge  executors  as  for 
wilful  default  (i).  Proof  of  improper  expenditure  by  them 
will  not  support  such  a  judgment  (k).  Under  a  judgment 
for  the  common  accounts,  each  executor  is  chargeable  only 
with  his  actual  or  constructive  receipts,  and  therefore  in 
such  an  action  an  executor  will  escape  liability  by  showing 
either  that  he  has  been  wholly  passive,  or  that  he  has  only 
acted  so  far  as  was  necessary  to  enable  his  co-executor  to 
administer  the  estate ;  but  secus,  where  he  is  sought  to  be 


(d)  Tyler  v.  Bell,  2  M.  &  Cr.  89  ; 
Flood  V.  Patterson,  29  Beav.  295. 

(e)  Bond  v.  Graham,  1  Ha.  482. 
(/)  Donald  v.  Bather,  16  Beav. 

See  ante,  p.  73. 

{g)  Glass  v.  Oxenhain,  2  Atk. 
121. 

{h)  Morley  v.  White,  L.  R.  8  Ch. 
731. 


[i)  Garland  v.  Littlewood,  1  Beav. 
527.  Semhle,  under  the  new  prac- 
tice, such  an  order  may,  in  a  proper 
case,  be  made  at  any  time  during 
the  progress  of  the  action  {Job  v. 
Job,  L.  R.  6  C.  D.  562). 

{k)  Smith  V.  Chambers,  2  Phil- 
lips, 221. 
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made  liable  for  wilful  neglect  or  default  (l).  Where  a 
plaintiff  has  obtained  the  common  judgment  against  a 
defendant,  he  cannot,  without  leave  of  the  Court,  main- 
tain a  subsequent  action  against  the  same  defendant, 
charging  him  with  wilful  default  in  the  administration  of 
the  same  estate  (?n). 

Executors  who  have  been  brought  into  Court  are  gene-  Executors'  and 
rally  entitled  to  their  costs,  though  they  have  made  a  cosTsTf  *action. 
claim  and  failed,  if  they  made  it  merely  by  way  of  sub- 
mission (n).  A  trustee,  seeking  the  direction  and  indem- 
nity of  the  Court  as  to  the  execution  of  his  trust,  is, 
whether  as  plaintiff  or  defendant,  entitled  to  his  costs, 
unless  the  act  required  to  be  done  leads  to  no  responsi- 
bility, and  the  motive  of  the  trustee  is  obviously  vexa- 
tious (o).     Considering  the  importance  of  securing  intelli- 


(Z)  Terrell  v.  Matthews,  1  Mac.  & 
G.  433. 

(m)  Laming  v.  Gee,  L.  R.  10  Ch, 
D.  715. 

(n)  Rashleigh  v.  Master,  1  Ves. 
jr.  205.  See  Samuel  v.  Jones,  2 
Hare,  246.  The  representative  of  a 
defaulting  executor,  fairly  account- 
ing, is  entitled  to  deduct  his  costs 
of  suit  out  of  the  assets,  although 
they  may  be  insufficient  to  repair 
the  breach  of  ti'ust  {Haldenhy  v. 
Spofforth,  9  Beav.  195) ;  he  has  even 
had  costs  given  to  him  out  of  the 
original  testator's  estate  {Home  v. 
SJicpherd,  3  Jur.  N.  S.  806).  Trus- 
tees, who  had  declined  to  transfer  a 
fund  to  an  assignee  on  the  gi'ound  of 
an  alleged  fraud  in  the  assignment, 
were  held  entitled  to  their  costs  as 
between  solicitor  and  client,  al- 
though the  assignment  was  decreed 
to  be  carried  into  execution,  it 
having  been  attended  by  circum- 
stances of  suspicion  ( Whitmarsh  v. 
Robertson,  1  Y.  &  C.  C.  715  ;  see 
further  King  v.  King,  1  De  G.  &  J. 
663).     On  the  other  hand,   execu- 


tors of  trustees  were  decreed  to  pay 
the  costs  of  a  suit  rendered  neces- 
sary by  their  having  refused  to  pay 
over  the  trust  fund  on  reasonable 
evidence  of  a  person's  death  ;  but, 
inasmuch  as  the  trustees  had  been 
guilty  of  a  breach  of  trust  in  rela- 
tion to  the  fund,  such  costs  were 
decreed  to  be  paid  out  of  the 
assets  of  the  trustees,  and  not 
personally  by  the  executors  {Lyse 
v.  Kingdon,  1  Coll.  184).  Com- 
pare Legg  v.  Mackrell,  cited  ante, 
p.  107. 

(o)  Curteis  v.  Candler,  6  Madd. 
123.  A  plaintiff  died  after  obtain- 
ing a  judgment  in  her  favour,  and 
B,  her  legal  personal  representa- 
tive, who  was  also  one  of  the  de- 
fendants, was  ordered  to  be  at 
liberty  to  carry  on  and  prosecute 
the  suit  against  the  other  defend- 
ants in  like  manner  as  the  plaintiff 
might  have  done,  if  still  living. 
The  judgment  was  afterwards  re- 
versed with  costs.  Held  by  the 
House  of  Lords,  that  B  was  per- 
sonally liable  for  payment  of  the 
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gent,  competent,  and  responsible  persons  to  act  as  trustees, 
it  is  not  the  practice  of  the  Court  to  visit  trustees  with 
costs,  except  where  they  act  from  interested  motives,  or 
intentionally  or  wantonly  conduct  themselves  in  "a  vexa- 
tious and  oppressive  manner  {p).  When  costs  are  given 
them,  they  are  as  between  solicitor  and  client,  and  include 
their  charges  and  expenses  properly  incurred  ;  no  trustees 
would  be  safe,  unless  such  costs  were  allowed  {q).  Though 
a  testator  expressly  directed  that  for  any  expenses  his 
executors  should  be  put  to  they  should  be  allowed  their 
costs  out  of  the  estate,  yet,  where  there  was  a  plain  fraud 
on  their  part,  costs  were  decreed  against  them  {r).  On  the 
other  hand,  though  they  have  been  guilty  of  some  acts  of 
negligence,  they  may  nevertheless  be  entitled  to  their 
costs  (s).  A  trustee's  right  to  costs  out  of  the  estate  is 
preserved  by  the  new  Orders  {t). 
Set-off.  It  may  here  be  mentioned  that,  though  the  general  rule 

is  that  there  can  be  no  set-off,  where  debts  are  due  in 
different  rights  {x),  a  debt  due  to  an  administrator  of  an 
intestate  in  his  own  right  from  one  of  the  next  of  kin  may 
be  set  off,  in  a  suit  by  the  next  of  kin  for  administration 
of  the  estate,  against  a  sum  due  from  the  administrator  in 
respect  of  the  next  of  kin's  share  of  the  estate  {y).  And 
an  executor  may  set  off  against  a  legacy  a  statute-barred 
debt  owing  by  the  legatee  to  the  testator  {z),  and  against 
the  share  of  a  co-executor  the  amount  of  a  devastavit 


defendant's  costs  {Boynton  v.  Boyn-  Gale  v.  Luttrell,  1   Y.  &  J.  180. 

ton,  L.  R.  4  App.  Cas.  733).  See  Newell  \.  National  Provincial 

{p)  Nolle  V.  Meijmott,  14  Beav.  Bank  of  England,  L.  R.  1  C.  P.  D. 

471.  496  ;  Middleton  v.  Pollock,  L.  R.  20 

{q)  Poole  V.  Pass,  1  Beav.  605.  Eq.  29. 

(r)  Hide  Y.Haywood,  2  KW-l^Q.  (tj)  Taylor  v.    Taylor,  L.  R.   20 

(s)  Bailey  Y.  Gould,  4  Y.  &  C.  Ex.  Eq.  155. 

221.  (s)  Courteiiay  v.  Williams,  3  Ha. 

{t)  Order  LV.  539.    See  Morley  v.  Saunders,  L.  R. 

{x)  Bisho2}Y.  Church,  3  Atk.  691 ;  8  Eq.  594;  Slo2)er  v.  Oliver,  L.  R.  16 

Medlicott  v.  Boives,  1  Ves.  sr.  207  ;  Eq.  481. 
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committed  by  the  latter  (a),  and  an  administrator  may  set 
off  ag'ainst  the  distributive  share  of  a  next  of  kin  a  like 
debt  owing  by  him  to  the  estate  (6).  And,  where  a  debt  to 
the  estate  of  a  testator  may  be  set  off  by  the  executors 
against  a  legacy  to  the  debtor,  such  debt  may  also  be  set 
off  against  a  legacy  to  the  wife  of  the  debtor,  subject  to 
her  equity  (if  any)  to  a  settlement  (c),  her  equity  being 
paramount  to  any  right  of  set-off  by  the  executors  {d). 
Again,  the  rule  of  set-off  applies,  though  the  legatee  has 
become  bankrupt  (e),  but  not  where  the  bankruptcy 
occurred  in  the  lifetime  of  the  testator  (/).  If  the 
executor  or  administrator  has  proved  for  the  debt  in  the 
bankruptcy,  he  has  abandoned  his  right  of  set-off  (g).  It 
has  been  questioned  whether  there  can  be  any  set-off 
against  a  specific  legacy  (It). 

On  admission  of  assets,  a  personal  decree  Avill  be  made  Effect  of  ad- 
against  an  executor  (i),  if  he  also  admit  the  validity  of  assets. 
the  claim  set  up  (n),  and  he  will  be  liable  to  interest,  if 
made  (k).     It  is  therefore  material  to  inquire  what  will  be 
held  to  amount  to  such  an  admission. 

Payment  of  interest  on  a  legacy  from  time  to  time,  as  WLat  amounts 
distinguished  from  a  single  payment  (l),  and  payment  of  admission. 


(a)  Sims  v.  Doughty,  5  Ves.  243. 

(b)  White  V.  ConhccU,  L.  R.  20 
Eq.  644. 

(c)  AVMalwn  v.  Burchcll,  5  Ha. 
325. 

(d)  M'Cormick  v.  Garndt,  2  Sin. 
&  G.  37. 

(e)  Lee  v.  Egremont,  5  De  0.  & 
Sm.  348  ;  Bou-ijidd  v.  Laxrford,  1 
De  G.  J.  &  S.  459. 

(/)  Cherry  v.  BouUbee,  4  U.  & 
Cr.  442  ;  Hodgson  v.  Fox,  L.  K.  9 
C.  D.  673. 

(g)  Stammers  v.  Elliott,  L.  R.  3 
Ch.  195. 

(h)  Harvey  v.  Palmer,  4  De  G.  & 
Sm.  425. 

(i)  Horslcy  v.   Chaluiur,   2   Yes. 


sr.  85. 

{ii)  Admission  of  assets  docs  no 
estop  an   administrator  from  dis- 
puting the  creditor's  debt  {Beynon 
V.  Beynon,  W.  N.  1873,  187). 

(^•)  Forster  v.  Forstcr,  2  Bro.  C. 
0.  616  ;  Tew  v.  Lord  JVinterton, 
cited  4  Ves.  606  ;  and  see  Daven- 
poi-t  V.  Stafford,  14  Beav.  319.  Ad- 
mission of  assets  by  one  executor 
docs  not  prevent  a  creditor  from 
requiring  the  others  to  account 
{Norton  v.  Turvill,  2  P.  Wms.  145). 

(Z)  Corporation  of  Clergymen's 
Sons  V.  Swainson,  1  Ves.  sr.  75  ;  At(.- 
Gen.  V.  Chapman,  3  Beav.  255.  See 
Severs  v.  Severs,  1  Sm.  &  G.  400 ; 
Whittle  V.  Hcnning,  2  Beav.  39G. 
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legacy  duty  (m),  are  admissions  of  assets  to  the  amount  of 
the  legacy;  and,  where  executors  employed  a  legacy  in  their 
business,  they  were  held  to  have  sufficiently  admitted 
assets  by  entering  the  amount  in  the  partnership  books  to 
the  credit  of  the  legatee  (n).  Admission  of  assets  to  one 
legatee  is,  it  has  been  said,  an  admission  to  all  (o),  but  the 
Court  will  not  view  the  principle  of  payment  of  one  legacy 
being  an  admission  of  assets  for  every  other  legatee  as  a 
hard  and  fast  rule,  but  will,  according  to  the  tendency  of 
modern  decisions,  examine  the  facts  of  the  case  fairly  and 
justly,  so  as  not  to  subject  executors  to  liabilities  which 
they  never  contemplated  {oo) ;  and  the  payment  of  one 
legacy  out  of  an  executor's  own  moneys  is  not  an  admis- 
sion for  the  payment  of  the  others  (p).  Regular  payment 
of  annuities  for  several  years  is  an  admission  of  assets  (q). 
Payment  of  probate  duty  is  presumptive  evidence,  but  not 
an  absolute  admission,  of  assets  to  the  extent  covered  by 
the  duty  paid  (r).  Where  an  executrix  and  residuary 
legatee  confirmed  by  her  own  will  a  void  bequest  contained 
in  the  will  of  her  testator,  she  was  held  to  have  admitted 
assets  to  that  amount  (s) ;  but,  where  one  of  two  executors, 
who  were  also  residuary  legatees,  had  died,  a  payment  by 
his  representatives  to  the  survivor  out  of  the  deceased 
executor's  estate  in  satisfaction  of  the  survivor's  claim  as 
such  residuary  legatee  was  held  not  to  be  an  admission  of 
assets  for  the  payment  of  the  other  legacies  under  the 
will  (t).     Judgment  against  an  executor  by  confession  or 

(»?)  Lazonhy  v.  Rawson,  4  De  G.  E.  213. 

M.  &  G.  556.  {p)  Cadhury  v.  Smith,  L.   R.  9 

(?i)  Toicnend  v.  Toicnend,  1  GifF.  Eq.  37. 

201.  {q)  Pnyne  v.  Little,  22  Beav.  69. 

(o)  Per  Lord  Hardwicke,  Cook  v.  (r)  Lazonhy  v.  Rawson,  4  De  G. 

Martyn,  2  Atk.  3.    Query,  whether  M.  &  G.  556. 

payment  of  legacies  is  an  admission  (s)  Campbell  v.   Earl  of  Radnor, 

of  assets  sufficient  to  pay  debts  (see  1  Bro.  C.  C.  271. 

Savage  v.  Lane,  6  Ha.  32).  {t)  Cadbury  v.  Smith,  ubi  supra. 

{oo)  Morexvood  v.  Currcy,  28  W. 
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default  is  an  admission  of  assets  (u).  If  an  executor  or 
administrator  refer  generally  all  matters  ia  dispute  to 
arbitration,  without  protesting  against  the  reference  being 
taken  as  an  admission  of  assets,  it  will  amount  to  such  an 
admission  (x),  and  he  will  be  personally  liable  to  pay  any 
sum  which  may  be  awarded  against  him  (y),  and  to  be 
attached  for  non-payment  (0).  Where  executors  of  a 
receiver  three  years  after  their  testator's  death,  and  with 
perfect  knowledge  of  the  state  of  his  assets  and  the  cir- 
cumstances of  the  case,  applied  to  pass  the  accounts  and 
pay  in  the  balance,  they  were  not  heard  afterwards  to  say 
they  had  no  assets  (a). 

An  admission  of  assets  can  never  be  retracted,  unless  a  How  far 
case  of  mistake  be  most  clearly  established  (b).  It  is  true,  ijindhig. 
on  circumstances  the  Court  will  not  pin  down  an  executor 
to  such  an  admission,  as  if  the  money  is  in  a  banker's 
hands;  the  best  bank  in  England  may  fail,  and  that  un- 
doubtedly will  not  bind  him ;  but  he  must  prove  that  mis- 
take,— that  the  circumstance  on  which  he  built  his  admis- 
sion failed  (c).  Again,  the  Court  will  not  bind  executors 
by  their  admission,  if  new  claims  on  the  estate  afterwards 
arise  ((/). 

Lastly,  executors  should  remember  tliat  counsel's  advice  Counsel's  ad- 

•11  "  •  ^■    ^   -T  n  r    i  vice  110  protCC- 

will  not  protect  them  against  liability  for  wrongful  acts.  tion. 
I  have  no  doubt,  once  said  Lord  Redesdalo,  the  executors 
meant  to  act  fairly  and  honestly ;  but  they  were  misadvised, 
and  the  Court  must  proceed  not  upon  the  improper  advice 

(m)  Hock    V.    Leicjhlon,    1  Salk.  R.  453. 
310.  (ft)  Giirdcn  v.   Badcod;  6  Beav. 

(x)   Per   Lord  Eldon,  FMhson  v.  159. 

,   2  Rose,   50  ;   but  sec  Pear-  (/;)  Per  Lord  Eldon,   Drcicry  v. 

son  \.  Henry,  5  T.   R.   6  ;   Davies  Tliackcr,  3  Sw.  548.     ^ac  Young  \ . 

V.  Pudge,  3  Esp.  101.     See  further  Waller,  9  Ves.  365. 
Waiiihorowjhw.  Dyer,  2  ClniiYt  ^^-  i*^)  /"«•  Strange,   M.  R.,  Ilorsley 

{y)  Barry  v.  Paisli,  1  T.  R.  691  ;  v.  Chaloncr,  2  Ves.  sr.  85. 
Riddcll  V.  Sullan,  5  Ring.  200.  {d)  Payne  v.  Liltle,  22  Beav.  69. 

(z)    Worlhinglon  v.  Barlov;  7  T. 
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upon  which  an  executor  may  have  acted,  but  upon  the 
acts  he  has  done.  If  under  the  best  advice  he  could  pro- 
cure he  acts  wrong,  it  is  his  misfortune,  but  public  policy 
requires  that  he  should  be  the  person  to  suffer  (e).  The 
Court  can  never  sanction  the  proposition  that  a  party, 
having  acted  in  a  paanner  which  the  Court  has  decided  to 
be  improper,  can  protect  himself  by  showing  that  he  had 
received  bad  advice,  however  eminent  the  person  may  be 
who  gave  it  (/).  However,  the  advice  may  {g),  or  may 
not  (/i),  protect  the  executor  acting  on  it  from  costs. 

(«)  Doyle  V.  Blake,  2  Sch.  &  Lef.  of  the  case,  and  must  not  be  taken  as 

243  ;  re  Knight's  Trusts,  29  Beav.  inipiigniug  the  general  rule  (Lewin, 

49.  318). 

(/)  Per  Romilly,  M.R.,  Peers  v.  {g)  Angler  v.    Stammrd,  3  M.  k 

Ceeleij,  15  Beav.  211.      There  is  a  K.  566  ;   Dcvcy  v.  Thornton,  9  Ha. 

contrary  expression  of  opinion  by  232.     But  in  the   latter   case  the 

Arden,    M.R.,  in  Vez  v.  Enienj,  5  Court  refused  to  gitrc  costs. 

Yes.  144,  which,  however,  was  ad-  (/<)  Poultonv.  Beard,  SDeG.  M. 

dressed  to  the  special  circumstances  &  G.  608. 
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executors'  and  administrators'  accounts. 

Much  that  appertains  to  the  subject  of  executors'  and 
administrators'  accounts  has  of  necessity  been  treated 
already,  especially  in  the  last  chapter ;  but  several  doc- 
trines, some  of  considerable  importance,  yet  remain  to  be 
noticed. 

In  the  first  place,  executors  are  not  chargeable  with  the  Testator's 
value  of  their  testator's  property  as  stated  by  himself  and  estate. 
others  in  deeds  to  which  the  executors  were  not  parties  (a). 

Where  the  estate  is  insolvent,  only  reasonable  funeral  Funemi  cx- 
exjDenses  will  be  allowed,  according  to  the  circumstances  of 
the  particular  case  (J)).  If  tlu;  executor  or  administrator 
be  extravagant  in  the  matter  of  funeral  expenses,  it  is  a 
species  of  devastavit,  and  shall  only  be  prejudicial  to 
himself,  and  not  to  the  creditors  or  legatees  of  the 
deceased  (c). 

Executors  are  entitled  to  be  allowed  the  payment  of  Payment  of 
statute-barred  debts  {d).     But  they  will  be  charged  with 

(a)  Roidcy  v.  Adam/i,  2  11.  L.  of  a  deceased  executor,  in  account- 
C.  725.  iiig  for  the  executor's  receipts,   is 

(b)  Edicards  v.  Edtcnrds,  2  Cr.  not  entitled  by  \\&y  of  discliarge  to 
&  M.  612;  and  sec  ante,  pp.  150,  the  amount  of  a  debt  owing  to  the 
158,  200.  The  cases  as  to  the  executor  from  his  testator  without 
quantum  of  allowance  are  collected  evidence  of  retainer  by  the  executor 
in  Wms.  Exors.,  p.  972.  in   his  lifetime;    the   amount   can 

(f)  2  151.  Comni.  508.  only  be  claimed  as  a  debt  against 

((/)  Hunter  y.  Bcwfcr,  3  Giff.  214  ;       the  estate  {Bunje  v.  Brutlon,  2  Ha. 

and  see   Lewis  v.   Rumney,   cited      373). 

ante,  p.  IGl.      The  representative 

q2 
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over  payment  to  a  creditor,  though  done  innocently  (e), 
and  with  payment  to  one  who  lias  no  valid  claim  against 
the  estate  (/).  So,  where  moneys  which  had  been  de- 
posited with  the  testator,  to  abide  the  result  of  bets 
between  himself  and  the  depositors,  were  after  his  death 
returned  to  the  depositors  by  his  administratrix,  who  at 
the  same  time  paid  the  amount  of  such  of  the  bets  as  had 
been  decided  against  him  in  his  lifetime,  it  was  held  that, 
in  respect  of  the  deposits  so  returned  upon  bets  not  decided 
in  the  testator's  lifetime,  the  administratrix  was  entitled 
to  credit  in  her  accounts,  but  not  so  in  respect  of  the  sums 
paid  for  bets  decided  before  the  testator's  death  and  the 
deposits  upon  such  bets  (g).  Nor  will  personal  represen- 
tatives be  allowed  payments  to  creditors  after  a  decree 
for  administration,  but  they  may  stand  in  the  place  of  the 
creditors  paid  (/<-).  An  executor,  having  assets  of  his  testa- 
tor either  in  money  or  goods,  applied  to  a  creditor  of  the 
testator  for  a  loan  equal  in  amount  to  his  debt,  and  the 
creditor  accepted  the  personal  security  of  the  executor  for 
the  amount,  and  released  his  debt  against  the  estate  :  held, 
that  the  executor,  having  by  such  substitution  of  his  own 
security  for  that  of  the  estate  discharged  the  debt  as 
against  the  estate,  should  not  be  treated  as  a  mere  pur- 
chaser of  the  debt  of  the  creditor,  and,  as  such,  entitled  only 
to  stand  in  the  creditor's  place,  but  that  he  was  entitled  to 
be  allowed,  in  his  own  discharge,  the  amount  of  the  debt 
as  a  debt  of  the  testator  preferred  and  paid  (/). 
Legacies.  Legacies  have  been  allowed  an  executor,  which  he  paid 

under  colour  of  a  will  which  was  afterwards  found  to  be 
revoked  (k). 

(e)  Vcz  V.   Hmcnj,  5   Ves.   141 ;  M.  &  G.  55. 

and  see  Broionc  v.  Spooncr,  1  Ves.  (/;)  Jotics  v.    Jukes,   2    Ves.    sr. 

jr.  291.  518  ;  Mitchdson  v.   Piper,   8  Sim. 

(/)    Shallcross    v.     Wright,    12  64  ;  Irhy  v.  Irhy,  24  Beav.  525. 

Beav.  558,  563.  (/)  Heprvorth  v.  Heslop,  6  Ha.  561. 

{(l)  Manning  \.  Purecll,  5  De  G.  {I)  IMe  v.   Stonxl,   1    Ch.    Cas. 
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Executors  will  be  cliarofed  with  interest  on  balances  Interest  on 
which  they  ought  to  have,  but  have  not,  invested  (!) ;  but 
there  must  be  a  clear  case  of  improper  retention  to  a 
considerable  or  substantial  amount  (rn),  and  interest  will 
not  be  charged  on  a  balance  by  an  executor  under  a  fair 
misapprehension  of  his  right  to  it  (n).     It  has  been  laid  Rate  of  in- 
down  that  interest  on  balances,  where  chargeable,  will  be 
at  4  per  cent.  ;  for  5  per  cent,  a  special  case  beyond  mere 
negligence  is  necessary,  as  that  the  executor  employed 
money  in  his  trade  (o).     Where  an  executor  has  made  5 
per  cent,  of  the  assets  in  his  hands,  or  by  the  non-applica- 
tion of  assets  has  damaged  the  estate  to  the  amount  of 
5  per  cent.,  in  either  case  he  shall  be  charged  with  interest 
at  that  rate  :  therefore,  where  he  permits  debts  carrying 
interest  at  5  per  cent,  to  run  on,  when  he  has  in  his  hands 
a  fund  to  pay  them,  he  shall  pay  interest  at  that  rate  ;  but, 
where  it  appears  only  that  he  retained  the  assets  for  his 
own  purposes,  he  shall  answer  interest  at  4  per  cent.  (p). 
But,  in  a  recent  case  (q),  where  there  was  no  proof  that  a 
person   in  a  fiduciary  position  had  made  any  interest  or 
profit  on  money  in  his  hands,  he  was  charged  with  interest 
at  5  per  cent.,  the  Court  presuming  the  rate  of  interest 
made  to  be  the  ordinary  rate  of  interest,  namely  (as  it  was 
said)  5  per  cent.  (r). 

Compound  interest  will  only  be  given  against  an  ac-  Compouml 
counting  party,  when  he  has  employed  money  in  busi- 
ness .(s). 

126.      Coinparc  anlc,  p.   98  ;    and  (;;)  Hall  v.  Halld,  1  Cox,  131. 

see  20  k  21  Viet.  c.  77,  s.  77,  Ap-  (-7)  Burdick  v.  Garricl;  L.  R.  5 

pendix,  p.  301.  Cli.  233. 

(/)  Turner  v.  Tiirna;  1  J.  .^  W.  {>■)  Per    Lord    Hatherlcy,    ibid. 

39 ;  and  see  ante,  p.  214.       '  241.      See   ^w/-    Lord    Cranworth, 

(m)  Per  Kindersley,  V.-C,  Jones  AU.-Gcn.  v.  AJfurd,  4  De  G.  M.  & 

V.  MorreU,  2  Sim.  N.  S.  252.  G.    851.      Lord    Hathcrley's    rule 

{n)  Bruere  v.  Pcmbcrlon,  12  Ves.  would   seem   to  make  the   rate   of 

386.  interest  variable  with  the  value  of 

(0)  Uockc  V.  Ilarf,   11   Yes.  58;  money. 

Knott  V.  Cott<:e,  16  Bcav.  80.  (s)  BimUck  v.  Garrick. 
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Interest  on  Ihe  Court  Avill  not  charge  an  executor,  who  has  been 

unimid  arrears         m  p    i    i        •  •  •  i     •  c 

of  income.        guilty  01  delay  m  accounting,  with  interest  on  arrears  oi 


Compound 
interest  to 
bankers. 


income  unpaid  by  him  (t). 

Comj^ound  interest  to  bankers,  by  payment  of  which 
the  estate  has  become  insolvent,  will  not  be  allowed  (u). 
Three  trustees,  two  of  whom  were  bankers,  were  em- 
jDowered  to  carry  on  a  business,  and  to  borrow  "  from 
any  bankers  or  other  persons "  for  that  purpose ;  the 
bankers  made  advances  to  the  trust  at  compound,  but 
were  only  allowed  simple,  interest  (x). 
Profits  made  by  The  last  case  brings  us  to  the  consideration  of  the  im- 
administrator.  p^rative  rule  of  the  Court  that,  in  the  absence  of  any 
contract  for  that  purpose,  no  person  can  by  acting  as 
trustee  derive  any  pecuniary  benefit  to  himself  (y).  Profit 
derived  by  a  trustee  either  from  the  trust  property  or  from 
his  office  of  trustee  belongs  to  the  cestuis  que  trusteiit  (s). 
So  he  is  liable  for  j)rofits  made  in  trading  with  trust 
money  («) ;  and  an  executor,  bound  to  accumulate,  cannot 
account  as  if  the  money  had  been  laid  out  in  the  funds, 
when  it  was  not  so  laid  out,  or,  being  so,  was  sold  out  by 
him  at  an  advance  (Jj),  an  executor,  acting  with  regard  to 
the  testator's  property  in  any  other  manner  than  his  trust 
requires,  being  answerable  for  any  gain  and  liable  for  any 
loss  (e).  But,  where  a  victualler  directed  his  trade  to  be 
carried  on  by  his  executors,  a  brewer  and  a  spirit  merchant, 


{t)  Blogg  V.  Johnson,  L.  R.  2  Cli. 
225. 

(«)  Bate  V.  Rohins,  32  Beav.  73. 

(.r)  Crosskill  v.  Bovxr,  32  Ikav. 
86. 

[z)  Swjdcii  V.  CrossliDid,  3  Sm. 
&  Giff.  192. 

(rt)  Towncnd  v.  Towncnd,  1  GilY. 
201  ;  Eohinson  v.  Robinson,  16  Jur. 
255  ;  and  see  ante,  p.  204.  But, 
whore   an   execntor   of  a   deceased 


jiaitner  was  admitted  into  tlie  firm, 
not  as  executor,  but  still  without 
any  separation  of  the  partnership 
assets  as  they  existed  at  the  death 
of  the  deceased,  he  was  not  held 
accountable  for  the  profits  (Simpson 
V.  C'hajmian,  i  De  G.  M.  &  G. 
154). 

(l))  Ra2>Jiacl  v.  BoeJnn,  11  Yes. 
108. 

(r)  ricli/  V.  Stfur,  4  "\\'S.  G22. 
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who  had  Leeii  in  the  habit  of  serving  him  iu  his  lifetime, 
and  supplies  were  furnished  by  them  for  that  purpose,  the 
Court  would  not  declare  that  the  executors  were  entitled 
to  receive  the  cost  price  only  for  the  supplies,  but  directed  an 
inquiry  whether  the  supplies  were  proper,  and  furnished 
at  the  ordinary  market  price  ((/).  Where  a  trustee  aban- 
doned his  office  for  valuable  consideration,  the  considera- 
tion was  treated  as  part  of  the  assets  (e)  ;  and,  where 
executors  would  not  prove,  nor  suffer  the  cestui  que  trust 
to  take  out  administration  till  he  had  promised  to  pay 
money  to  them,  they  had  to  account  for  the  sums  re- 
ceived (/),  There  may  be  cases,  said  Lord  Hardwicke, 
where  the  Court  would  establish  agreements  with  a 
cestui  que  trust  for  an  extraordinary  allowance  ;  but  at 
the  same  time  it  would  be  extremely  cautious  and  wary 
in  doing  it,  looking  in  general  upon  trusts  as  honorary, 
and  a  burden  upon  the  honour  and  conscience  of  the 
person  intrusted,  and  not  undertaken  upon  mercenary 
views  (g). 

Consistent  with   these   doctrines  is   the    rule  that  an  Executor  or 
executor  acting  as  solicitor  can  onl}^  charge  against  the  at.tin"as'^oi'i- 
estate  his  costs,  charges,  and  expenses  out  of  pocket  (It).  '^'*^°''» 
There  is  no  distinction,  where  the  business  is  transacted 
by  a  firm  of  solicitors,  in  which  the  executor  is  a  partner  (/), 
and  the  business  is  actually  done  by  the  other  partners  (k) ; 

{d)  Smith  V.  Lnnrjfonl,  2  Bcav.  (/;.)  Moovc  v.  Frowd,  3  M.  &  Or. 

362.   •  45  ;  Cradock  v,  PiiKi;  1  Mac.  &  G. 

(c)  Sugdcn  v.  Crossland,  3  Sm.  &  664.     An  executor,  who  conducted 

G.  192.     But  there  arc  cases  on  re-  suits  as  solicitor  for  Icf^atees  under 

cord,  in  which  a  trustee  has  paid  the  will  of  his  testator,   has  been 

money  to  induce   other  people  to  disallowed  his  costs  in  the  first  iu- 

act  with  him  in  the  execution  of  a  stance,  where  it  appeared  that  he 

tnist,  and  in  which   he   has  been  conducted  tliem  in  a  negligent  and 

allowed    the   money  so   paid   (^x?'  tardy  manner  {IFillson  v.   Carmi- 

Stiiart,  V.-C,  ibid.  193).  chad,  2  Dow  &  C.  51). 

(/)  ^iuWc  V.   Murray,   2  Atk.  (/)  Collins  v.  Carey,  2  Beav.  128. 

53.  {k)   Christophers    v.    White,     10 

{g)  Ilnd.  50,  60.  Beav.  523. 
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and  the  rule  applies  to  any  trustee,  though  there  be  no 
express  trust  (l).  However,  the  rule  is  not  so  inflexible 
but  that  compensation  may  in  special  cases  be  made  to 
the  solicitor  under  the  authority  of  the  Court  by  a  fixed 
allowance  (m) ;  and  an  executor  who  acts  as  solicitor 
in  a  cause  to  which  he  is  a  party  in  his  representative 
character,  though  he  is  only  allowed  personally  as  against 
the  estate  such  costs  as  he  actually  pays,  is  yet  entitled  to 
be  allowed  as  against  the  estate  that  proportion  of  the 
whole  costs  which  his  town  agent  in  the  cause  is  entitled 
to  receive  {n).  It  has  been  further  laid  down  in  the  case  of 
Cradoch  v.  Piper  (o)  that  the  rule  does  not  extend  to  the 
case  of  a  solicitor  acting  in  an  action  for  a  body  of 
trustees,  of  whom  he  is  one,  except  so  far  as,  if  at  all,  any 
extra  costs  are  incurred  on  his  individual  account ;  but 
this  decision  applies  only  to  costs  of  action,  and  not  to  the 
costs  of  administering  the  estate  out  of  Court,  in  regard  to 
which  the  strict  rule  prevails  (^7). 

Of  course,  a  solicitor-executor  is  entitled  to  make  the 
usual  charges  where  expressly  authorised  by  the  tes- 
tator (q) ;  but  a  direction  that  the  trust  monies  should  be 
applied  (inter  alia)  in  payment  of  all  expenses,  disburse- 
ments, and  charges,  to  be  incurred,  sustained,  or  borne,  by 
the  executor  in  professional  business,  journeys,  or  otherwise, 
and  that  he  might  retain  all  reasonable  costs,  charges,  and 
expenses,  which  he  might  sustain  or  be  j)ut  to,  such  costs, 
charges,  and  expenses  to  be  reckoned  and  paid  as  between 
solicitor  and  client,  was  held  an  insufficient  authorisa- 

(0  Pollard  V.   Boule,    1    Dr.    &  G.  M.  &  G.  160. 

Sm.  319.  iq)  Per  Lord  Laiigdale,  Christo- 

(?ft)  Bainltri(jijc\.  Blair,  8  Beav.  j?7iC)-sv.  White,  lOBeav.  521.    Com- 

588.      Compare  Marshall  v.   Hoi-  pare  Willis  v.  Kcbhlc,  1  Beav.  559. 

loiray,  2  Sw.  432.  As  to  a  moderation  of  the  amount 

(«)  Barge  v.  Britton,  2  Ha.  373.  charged  otherwise  than  by  a  regular 

(0)  1  Mac.  &  G.  664,  683.  taxation,  see  Allen  v.  Jarvis,  L.  R. 

{p)  Lincoln  v.  TFimlsor,  9   Ha.  4  Ch.  616,  and;ws^  p.  234. 
158  ;  Brovghton  v.  Broughton,  5  De 


ACCOUNTS.  233 

tion  (r).  And,  where  the  executor  is  at  liberty  to  charge 
for  his  professional  services,  he  is  only  entitled  to  charge 
for  services  strictly  professional,  and  not  for  matters  which 
an  executor  ought  to  have  done  without  the  intervention 
of  a  solicitor,  such  as  attendances  to  pay  premiums  on 
policies,  attending  at  the  bank  to  make  transfers,  or  atten- 
dances on  proctors,  auctioneers,  legatees,  and  creditors  (.s). 

Again,  executors  are  not  entitled  to  an  allowance  for  Lusiness 
carrying  on  their  testator's  business  (t),  nor  to  commission  atgnt"  ' 
for  acting  as  agents  (u)   or  auctioneers  (:c)  to  his  estate  or  auctioneer. 
after  his  death. 

On  the  same  principle,  executors  are  not  allowed  com-  Collection  of 
mission  on  collection  of  rents  (y),  but  they  have  been 
allowed  to  charge  for  a  salaried  collector  of  them,  though 
they  themselves  had  (small)  annuities  from  the  testator 
for  their  trouble  (z).  So,  though  they  will  not  be  allowed 
to  charge  for  the  employment  of  an  agent,  except  under 
very  special  circumstances  ((6),  they  have  been  held  justi- 
fied in  paying  one  to  get  in  the  testator's  book-debts, 
where  they  were  very  numerous  (nearly  400)  (b).  And  The  case  of 
the  strictness  of  the  Court  is  relaxed  in  the  case  of  Indian 
assets.  An  executor  in  India  is  entitled  here,  out  of 
deference  to  the  practice  of  the  Indian  Courts  (c),  to  a 
commission  of  5  per  cent,  on  all  assets  of  a  testator 
collected   by  him    there,   including  the  assets  which  he 

(r)  ifocnvv.  Froiud,ZM.kCr.i5.  (.).•)  Kirkman  v.  Booths  11   Beav. 

(«)   Harbin    v.    Darby  (No.   1),  273.    Comi>a.To  MaUhiso}i  v.  Clarke, 

28  Beav.  325.  3  Dr.  3. 

(t)  Burden  v.  Burden,  1  Y.  &  B.  (y)  Kiclwlson  v.  Tuttin  (No.  2), 

170  ;  Slacken  V.  Davson,  6  Beav.  3  K.  &;  J.  159. 

371  ;  compare  Forskr  v.   Bidlci/,  4  {z)   IVilkinson  v.  Wilkinson,  2  S. 

De  G.  J.  &  S.  452.  &  S.  237. 

(it)  Sheriff  V.   Axe,   4  Russ.  33  ;  {a)  Weiss  v.  Dill,  3  M.  &;  K.  26. 

Hovcy  V.  Blakcman,   4   Yes.   596.  {b)  Uopkinson  v.   Roc,   1    Beav. 

But  it  is  in  the  discretion  of  the  180. 

Court    to    appoint   cxccutor.s  con-  (c)  The    allowance  is   put   upon 

signees  with  the  usual  profits  (.Vwt-  another  ground  in  Denton  v.  Davy, 

son  V.  Murison,  4  il.  &  Cr.  216).  1  Moo.  P.  C.  40  ;  scd  quarc. 
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Employment 
of  accountant. 

Paj'ments  to 
solicitor. 


retains  in  respect  of  a  legacy  to  himself  not  given  to  him 
in  the  character  of  executor,  and  including  monies  be- 
longing to  the  testator  which  were  in  the  hands  of  a  com- 
mercial house,  in  which  the  executor  was,  and  the  testator 
had  been,  a  partner  (d).  But,  if  by  any  means  money, 
which  has  not  been  received  by  the  executors  upon  the 
spot,  and  remitted  by  them  from  the  spot  to  this  country, 
is  remitted  to  this  country,  I  apprehend  it  to  be  the  clear 
settled  law  of  the  Court,  said  Shadwell,  V.-(J.,  that  the 
commission  should  not  be  allowed  (e).  If,  therefore,  the 
executor  collects  part  of  the  assets  in  India,  and  then 
comes  home,  and  has  the  remainder  remitted  to  him  by 
his  agent,  he  is  entitled  to  commission  on  that  part  only 
which  he  collected  in  India  (/).  But  he  is  not  entitled  to 
the  commission,  if  he  have  a  legacy  for  his  trouble  ;  nor, 
after  a  series  of  years,  can  he  renounce  his  legacy,  and 
charge  commission  (g). 

A  man  is  not  bound  to  be  his  own  bailiff,  and  trustees 
have  been  allowed  to  charge  for  one,  where  there  was  an 
estate  to  be  managed,  which^  they  did  not  manage  per- 
sonally (h). 

An  executor  has  been  allowed  the  expense  of  employing 
an  accountant,  from  the  nature  of  the  accounts  (/). 

He  will  also  be  allowed  what  he  pays  to  a  solicitor 
(being  a  stranger  to  the  trust)  for  business  done  for  him 
in  the  management  of  his  testator's  affairs  (/.),  but  not 
necessarily  without  question,  and  the  amount  of  the  bills, 


(d)  CorlxrcJl  V.  BarUr,  2  Russ.  IcU,  2  Y.  &  C.  C.  607. 

585  ;  Chetham  v.   Lord  Audlcy,   4  {g)  Freeman  v.   Fairlic,   3   Mer. 

Ves.  72.    See  MaWicws  v.  Bagslimi;  24. 

14  Beav.  123.  {h)   BoniiJton    v.    Hochnorc,    1 

(c)  Denton  v.  Dary,  1  Moo.  V.  C.  Vern.  316. 

40.     See  this  case  as  to  commission  {[)  Henderson  y.  M'lver,  3  Madd. 

on  assets  in  Jamaica.  275. 

(/)   Camphcll    v.    CamphcU,    13  (^•)  Macnamcira  v.  Jones,  2  Dick. 

Sim.  168.     See  Camphcll  v.  Camp-  587. 
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without  any  regular  taxation,  may  Le  moderated  in 
chambers  {I) ;  neither  will  the  executor  be  allowed  interest 
on  the  costs  (m),  though  they  have  been  paid  out  of  his 
own  monies  (n)  ;  nor  will  he  be  allowed  the  charges  of  his 
solicitor  for  doing  things  which  he  ought  strictly  to  have 
done  liimself  (o),  nor  the  costs  of  a  suit  prosecuted  by  a 
solicitor  whom  he  in  fact  did  not  employ  (j>). 

Executors  will  be  disallowed  the  costs  of  an  action  which  Improper  de- 

,,  .  ,  •   ,     1  /    \  fence  of  action. 

they  improperly  resisted  {(j). 

They  have   been   allowed,   on    transferring    stock   to  a  Bjokcr's charge 
legatee  (r),  or  into  Court  (r/'),  a  stockbroker's  charge  of  J^,j'_^  °'^  ^ 
~  per  cent,  for  identifying  them  at  the  bank     They  have  Expenses  in- 

11,1  .  11  .  curred  under 

even  been  allowed  expenses  incurred  under  a  misconcep-  misconcep- 
tion (s).     But,  as  against  creditors,  they  cannot  be  allowed  *^°°" 

Ti  •!  II'  n       T  ^      T  •  c    1       Sclioolinf,', 

disbursements  in  the  scliooling,  leeding,  or  clothing  oi  the  feeding,\lotli- 
deceased's  children,  subsequently  to  his  decease  {t).  "^'°' 

Generally,  an  executor  making  advances  for  maintenance  Advances. 
beyond  income  in  his  hands  is  not  entitled  to  interest,  but 
he  may  be  able  to  show  that  common  justice  requires  the 
allowance  of  it  [u).  Where  an  executor  from  time  to  time 
advanced  his  own  monies  in  excess  of  the  assets  in  his 
hands,  the  Court  allowed  him  simple  interest  at  4  per 
cent,  on  tlie  balances  due  to  him  at  the  end  of  eacli 
year  (x). 

The  Court,  it  was  said,  never  allows  an  executor  for  Time  and 

...  ,  ,  •111  •  trouble. 

his  time  and  trouble,  especially  where  there  is  an  cxj)ress 

{I)  Johnson  V.   Telford,  3   Russ.  (/■)  Jones  v.  roiccll,  6  Beav.  488. 

477  ;  and  see  Allen  v.  Jarvis,  L.  1!.  (/•/•)  Darcniwrt  v.  Powell,  14  .Sim. 

4  Ch.  616.  275. 

{m)  Gordon  v.  Trail,  8  I'r.  41G.  (.v)  Burden  v.  Burden,  1  Y.  &  B. 

{?/)  Leu-is  y.  Lewis,  13  ]>eav.  82.  17iX 

Compare  Kilbcc  v.  Snryd,  infra.  {/)  Gdes  v.  Dyson,  1  Stark.  32. 

(o)  Harhin  v.  Darby  (No.  1),  28  (»)  Kilbcc  v.  Sncyd,  2  Moll.  235. 

Beav.  325.     See  S.  C.  ante,  p.  233.  Compare  Lewis  v.  Lewies,  supra. 

(p)  Barge  v.  Brutton,  2  Ha.  373.  {.v)  Finch  v.  PescotI,  L.  R.  17  K.p 

{q)  Chambers  v.   Smith,  2   Coll.  554.     As  to  retainer  of  advances, 

742.     Sec    Smith    v.    Chambers,    2  sec  ante,  pp.  1()2,  IGG. 
Phillips,  221. 
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legacy  for  his  pains  ;  neither  will  it  alter  the  case,  that  he 
renounces,  and  yet  is  assisting  the  executorship,  nor  even 
though  it  appears  that  he  has  deserved  more,  and  bene- 
fited the  trust  to  the  prejudice  of  his  own  affairs  {y)  ;  but 
the  rule  is  not  so  stringent,  but  that  it  may  be  relaxed,  if 
peculiar  circumstances  be  shown  {z). 

(ij)  Robinson  v.  Pdt,  3  P.  Wins.  (~)  See  Forster  v.  Ridley,  4  De  G. 

219.  J.  &  S.  452. 
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CHAPTER    XXV. 

THE   DISPOSSESSION  OF   EXECUTORS  AND  ADMINISTRATORS 
BY   THE    APPOINTMENT    OF  A  RECEIVER. 

We  proceed  to  inquire  what  are  the  circumstances  in 
which  the  Court  will  dispossess  an  executor  or  administra- 
tor, and  give  over  the  charge  of  his  estate  to  a  receiver, 
premising  that,  though  in  most  of  the  cases  now  to  be 
noticed  executors  are  spoken  of,  the  same  conclusions  will 
apply  to  administrators,  except  where,  from  the  different 
conditions  under  which  the  latter  functionaries  are  created, 
such  conclusions  are  obviously  inapplicable. 

It  is  for  the  testator,  not  the  Court,  to  say  in  whom  the  Receiver  not 
trust  for  administration  of  the  effects  shall  be  reposed,  pointed. 
and,  though  a  suit  may  be  instituted  by  a  party  having  an 
interest  in  the  effects,  it  does  not  follow  that  the  trust 
created  by  the  testator  is  to  be  set  aside.  The  adminis- 
tration is  not  upon  slight  grounds  to  be  taken  from  an 
executor.  But  if  a  manifest  abuse  of  the  trust  by  wasting 
the  property  appears,  can  it  be  said  that  the  Court  is  not 
to  treat  an  executor  as  every  other  trustee  (a)  ?  Yet  an 
application  for  a  receiver  can  only  be  justified  by  evidence 
of  gross  misconduct  or  personal  disability  on  tlie  part  of 
the  legal  personal  representative,  or  of  the  person  having 
the  power  to  deal  with  the  estate  (6).  Lord  Cottcnham 
refused,  as  "  quite  a  new  thing,"  an  application  made  on 

(a)  Per  Lord  Ersldne,   Midhton  (h)  Pfr  Shiart,  V.-C,  BrooJccrv. 

V.  Dodswcll,  13  Ves.  268.  Brookcr,  3  Sm.  &  G.  477. 
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the  grouud  that,  the  dispositions  contained  in  the  will 

being  illegal,  the  executor  was  a  trustee  for  the  next  of 

kin,  of  whom  the  applicant  was  one  (c). 

Instituiion  of        The  institution  of  a  suit  for  the  purpose  of  recalling 

recalling  pro-    probate  is  not  a  ground  upon  which  alone  the  Court  will 

^^^'  interfere  to  restrain  an  executor  from  receiving  the  assets. 

Where,  hoAvever,  he  had  agreed  that  the  validity  of  the 

testamentary  paper  by  which  he  was  appointed  should  be 

tried  in  such  suit,  an  order  was  made  for  an  injunction  and 

a  receiver  (d). 

Mean  cimnn-   ^    The  Court  will  not  appoint  a  receiver  against  an  execu- 

stances,  bank-  ,         .       ,  ^     ^      ,   ^       •     • 

rupicy,  mis-     tor  on  the  single  ground  that  he  is  m  mean  circumstances, 
^nslr*'  though  if  any  misconduct,  waste,  or  improper  disposition 

of  the  assets  were  shown,  the  Court  would  instantly  inter- 
fere (e).  Still  less  will  a  receiver  be  appointed  on  the  sole 
ground  of  an  executor's  poverty,  when  it  was  known  to  the 
testator  at  the  time  when  he  appointed  him  (f).  The 
appointment  has  been  made,  however,  on  affidavits  of  em- 
barrassed circumstances  and  of  expressions  showing  an  in- 
tention of  misapplying  the  assets  (g).  It  has  frequently  been 
made  on  the  score  of  an  executor's  bankruptcy  or  insol- 
vency, as  distinguished  from  mere  poverty  (//)  ;  but  a  dis- 
tinction has  always  been  taken  between  cases  where  the 
testator  has  made  his  will  knowiug  at  the  time  the  state  of 
the  executor's  property,  and  those  cases  where  an  executor 

((•)  Thornton  v.  Curlinrj,  8  Sim.  n-iitly   notliiiig    but    poverty    was 

313.  alleged  ;  it  would  seem,   liowever, 

((?)    Watkins  v.  Brent,   1  'M.   &  from  Lord  Hardwicke's  remarks  in 

Cr.  97.     The  order  for  a  receiver,  that  case,    that  the   C'oiut  antici- 

Avheu  made  against  executors,  com-  pated  a  misapplication  of  the  effects, 
monly     includes      an      injunction  (/)  Hovsard  v.  Papera,  1  Madd. 

against  their  receiving  or  dealing  142. 
with  the  assets.  {g)  Oldficld  v.   Cohhett,   4  L.  J. 

(c)  Per   Sir-  W.    Grant,   Anon.,  (N.  S.)  Ch.  271. 
12  Ves.  4,  5.     But  see  Havers  v.  (/<)  E.g.,    Langley  v.    Hawk,    5 

Havers  (Barnard.  23),   in  which  a  Madd.  46  ;  Utterson  v.  Mair,  2  Ves. 

receiver  was  appointed  against  an  jr.  95;  Steele  v.  Cohhain,  L.  R.  1  Cb, 

administratrix,  against  whom  appa-  325. 
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has  become  bankrupt  or  insolvent  after  the  date  of  the 
will,  but  in  the  lifetime  of  the  testator,  and  the  testator 
has  not  altered  his  will  (i).  Thus  on  the  one  hand  it  has 
been  held  that,  if  a  testator,  when  he  makes  his  will,  is 
aware  of  the  circumstances  and  position  of  his  executors, 
the  Court  will  not  light!}'  interfere  with  their  discretion, 
and,  OQ  the  ground  alone  of  their  insolvency,  take  the  pro- 
perty out  of  their  hands  (/.•)  ;  while  on  the  other  hand  Sir 
J.  Leach  said  he  could  not  satisfactorily  infer  from  a  will, 
Avhich  was  made  long  before  a  commission  of  bankruptcy 
issued,  not  being  altered  afterwards,  that  the  testator  had 
a  deliberate  intention  to  entrust  the  management  of  his 
estate  to  an  insolvent  executor  (J).  The  circumstance,  it 
was  in  one  case  held,  that  an  administrator,  an  uncertifi- 
cated bankrupt,  was  not  appointed  to  his  office  by  tlie 
deceased,  was  not  a  sufficient  reason  to  induce  the  Court 
to  appoint  a  receiver  before  answer,  where  several  of  the 
parties  interested  declined  to  join  in  the  application  (m). 

It  has  been  held  that,  where  there  are  several  trustees.  Renunciation 
the  disclaimer  of  some  of  them  is  not  alone  a  sufficient  executes! 
ground  for  tlie  appointment  of  a  receiver,  without  the  con- 
sent of  the  others  ()?)  ;  the  testator,  said  Wigram,  V.-C, 
must  be  presumed  to  know  what  the  legal  consequences  of 
the  death  or  disclaimer  of  some  of  the  devisees  would 
be  (o) .  The  same  reasoning  applies  to  the  case  of  some  of 
several  executors  renouncing  probate. 

It  is  a  good  ground  for  the  appointment  of  a  receiver.  Omission  to 
that  an  executor  has  omitted  to  get  in  the  estate,  and,  by  ''^ 
not   raising   a  sum   by  the  will   directed   to   be   raised, 
deprived  legatees  of  the  maintenance  or  means  of  advance- 

(i)  Per  Sir  C.  Pepys,  Oldficld  v.  (m)  Smith  v.  Smith,  2  Y.  &  C. 

Colhctt,  4  L.  J.  (N.  S.)  Ch.  272.  E.y.  353. 

{k)   Staintun  v.   Carron  Co.,  18  (n)  Broucllv.  Reed,  1  Ha.  431. 

Beav.  146.  But  see  Tait  v.   Jenkins,  1   Y.   k 

(l)  Lamjloj  V.   Uavk,   5   Ma<M.  C.  C".  492. 

46.  {»)  Brviccll  v.  Reed,  435. 
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ment  thereby  provided  for  them  Q)).     So  an  appointment 
was  made,  where  the  executor  allowed  an-ears  of  rent  to 
accrue  (g). 
Danger  to  the       _^   receiver  will  of  course  be  appointed  if  there  has 

estate,  violence  '^'■ 

aud  drunken-    been  (r),   or  the  Court  sees  reason  to  think  there  will 

ness,  loss  of       ,      v  v  .  ,.        .  ,     ,  ,  , 

trust  funds.  be  [s),  misapplication  and  danger  to  the  property  ;  and, 
semhle,  violent  conduct  and  habitual  drunkenness  may  bo 
grounds  for  the  appointment  (t).  An  admitted  loss  of 
trust  funds  is  prima  Jacie  evidence  of  a  breach  of  duty 
sufficient  to  authorise  the  interference  of  the  Court  by  the 
appointment  of  a  receiver  (u). 

whose*hu^-  Where  a  married  woman,  whose  husband  was  of  unsound 

band  is  of  un-  mind,  was  appointed  executrix,  the  Court  refused  to  re- 
sound mind.  .  .  . 

strain  her  from  taking  out  probate,  saying  there  was  no 

case  in  which  such  an  order  had  been  made,  but  intimated 

that,  if  she  should  prove  the  will,  it  would  restrain  her 

from  intermeddling  (x). 

Where  a  sole  executor  resides  abroad,  it  is  not  necessary 

that  the  applicants  for  a  receiver  should  establish  a  case 

of  misconduct ;  the  circumstance  ,that  the  executor  is  not 

amenable  to  the  jurisdiction  of  the  Court  is  sufficient  (2/). 

So,  too,  where  the  husband  of  the  executrix  was,  for  the 

same  reason,  not  amenable  to  process  (s). 

Case  of  ad-  In  the  case  of  an  administrator  durante  minore  mtate, 

ministrator  ^       r^  -t  -ni  it- 

durante  minore  with  whose  conduct  the  (^ourt  IS  dissatisncd,  an  additional 
ciMe.  reason  for  the  Court's  interference  is  apparently  to  be 


Absence  out 
of  the  jurisdic- 
tion. 


{'p)  Richards  v.  Perkins,  3  Y.  &  («)  Evans  v.   Coventry,  5  De  G. 

C.  Ex.  299.  M.  &  G.  918. 

{q)  Sargent   v.   Johnson,    1    Jur.  (,/•)   Fetis  v.  Palmer,  9  Jur.  N.  S. 

N.  S.   227  ;  Hart  v.    Tulk,  6  Ha.  954. 

611.  {ij)   JFesthj  V.   JFcsihj,  2  Coo.  C. 

(/•)  Midleton  v.  DodsweU,  13  Ves.  C.  210 ;    Smith  v.  Smith,    10  Ha. 

266.  Ajip.  71  ;  Dickins  v.  Harris,  14  I. 

(a)  Havers  v.  Havers,   Barnard.  T.  (N.  S.)  98. 

23.  (z)    Taylor    v.    Allen,    2    Atk. 

{t)  Everett  v.  Prythcrgh,  12  Sim.  213. 
368. 
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founded  in  the  interests  of  the  infant,  for  whom  the  limited 
administrator  is  a  trustee  (a). 

Where  a  sole  executor  refuses  to  act  after  probate,  a  Refusal  to 

1  •    .     1  /7  \  act  after  pro- 

receiver  may  be  appointed  (6).  l^^^^g^ 

The  Court  appointed  a  receiver  against  an  official  ad-  Risk  of  foreign 
ministrator  to  the  estate  of  one  who  had  died  domiciled  in  i5rou''iit  to 

Africa,  the  administrator  having  brouoht  part  of  the  assets  ^ngland,  being 

o  °       r  taken  away 

over  to  England,  and  there  beinjj  the  danger  of  his  taking  again. 
them  out  again  to  Africa  (c). 

On  an  application  for  a  receiver,  grounded  on  the  case  Complaint 

made  of  one 

of  one  of  several  executors,  the  consent  of  the  other  execu-  only  of  several 
tors  gives  great  strength  to  the  application  {d). 

A  receiver  was  appointed  at  the  instance  of  an  executor  "^^ere  there 

,  is  no  personal 

about  to  leave  England,  who  had  propounded  the  will,  but  representative 
not  actually  obtained  probate  (wliich,  however,  had  been  tutecL°^^'' '' 
decreed)  before  filing  his  ])il],  tlie  property  being  in  the 
hands  of  his  co-executrix,  a  married  woman,  Avho  had 
opposed  probate,  and  refused,  to  render  any  account,  her 
husband  living  apart  from  her  in  America  (e).  Indeed,  a 
receiver  may  often  with  propriety  be  appointed  in  a  case 
where  there  is  no  legal  personal  representative  duly  con- 
stituted. One  was  appointed  where  the  administrator  to 
an  intestate  was  dead,  and  no  administrator  de  bonis  noii 
had  been  appointed  (/)  ;  and  an  action  for  a  receiver  lies 
against  an  executor  before  probate  {g). 

A  receiver  may  be  appointed  in  an  action  for  adminis-  Receiver  ap- 
tration.  commenced    by   summons  {li)  ;    and  a   defect   of  action  com- 


(a)   See   ^jcr    Lord    Hardwickc,  557  ;  and  see  TrtT/Zor  v.  y/?/t'H,  cited 

Havers  v.  Havers,  Barnard.  23.  ante,  ji.  240. 

(6)  Palmer  v.  Wright,  10  Beat.  (/)    Steer  v.    Steer,   1.3   W.     \\. 

234.  225. 

(c)   Hcrvey  v.   Filzpatrick,   Kay,  {(j)  Ovcrinr/fonv.  Jrarif,Zi  Ur.iv. 

421.    '  175.     See  ante,  p.  128. 

{d)  Per  Lt)rd    JMskinc,    Miellcton  (A)  Brooker  v.  Brooker,  3  Sni.  & 

V.  Dodswcll,  13  Ves.  269.  G.  477  ;  Steel  v.    Cohham,  L.  K.   1 

(c)  Pcmbcrton  v.  McGill,  3  AV.  E.  CIi.  325. 
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menced  by 
summons,  and 
where  parties 
are  defective. 

Judicature  Act. 


Executors  and 
administrators 
not  usually  ap- 
pointed re- 
ceivers. 


parties  is  not  a  sufficient  reason  why  the  Court  should 
decline  to  make  the  appointment  (i). 

Thus  far  the  cases.  But  now,  by  the  Judicature  Act  {k), 
each  division  of  the  Court  has  had  given  to  it  the  widest 
possible  power  of  appointiog  receivers. 

It  is  a  general  rule  that  a  person  in  the  position  of  a 
trustee  will  not  be  appointed  receiver  of  his  trust  estate, 
whether  he  is  sole  trustee  or  one  of  several ;  the  cestui 
que  trust  has  a  right  to  the  exertion  and  management  of 
the  trustees  and  the  receiver  (l).  But  in  one  case  an 
executor,  who  was  also  testamentary  guardian,  was  so 
appointed  by  Wigram,  V.-C.  (m). 


(i)  Sleek  V.  Cobham,  L.  R.  1  Ch. 
325. 

(/.•)  36  &  37  Vict.  c.  66,  s.  25, 
sub-s.  8,  Appendix,  p.  319.  For  a 
discussion  of  the  powers  of  the 
Court  under  this  section,  see  Anglo- 
Italian  Bank  v.  Davies,  L.  R.  9  C. 
D.  275. 


(/)  V.  Jolland,  8  Ves.  72; 

Suffonv.  Jonfs,  15  Ves.  587. 

{m)  Gardner  v.  Blanc,  1  Ha. 
381.  In  this  case  the  Court  (accord- 
ing to  the  report)  only  stated  upon 
what  groimds  it  did  not  make  the 
appointment. 
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CHAPTER   XXVI. 

THE   rROTECTION    AND    INDEMNITY     AFFORDED   TO    EXECU- 
TORS  AND  ADMINISTRATORS. 

A  PERSONAL  representative  mny  of  course,  when  sued  by  pleading 
creditors,  plead  the  Statutes  of  Limitation  (a).     But  they  Llmitltio^ns 
do  not  begin  to  run  in  his  favour  until  representation  has  against 

creditors. 

been  taken  out,  unless  he  Jias  previously  constituted  him- 
self an  executor  de  son  tort  (b), — a  decision  Avhich  is  an 
authority  to  show  that  the  statutes  only  run  from  the 
time  that  an  executor  has  either  acted  or  proved  the 
will  (c).  So,  if  they  have  not  begun  to  run  during  the 
lifetime  of  an  intestate,  they  do  not  begin  to  run  till 
letters  of  administration  to  his  estate  have  been  taken 
out  (d).  And  the  represeutation  must  be  an  English 
one  (e).  But  time,  which  lias  once  begun  to  run,  is  not 
stopped  ;  it  is  no  answer  to  a  plea  of  the  Statutes  that, 
after  the  course  of  action  accrued,  and  after  the  Statutes 
had   begun   to  run,  the  debtor  within   the  time  limited 


(n)  A  iiiariieil  woman  administra- 
trix can  sufficiontly  plead  the  Sta- 
tutes without  lipv  husband  joining 
{Bf celling  \.  Morphrir,  8  Ha.  129). 
That  executors  and  administrators 
need  not  plead  the  Statutes,  see  attfc, 
pp.  .161,  167,  2-27.  The  analogy  of 
the  Statutes  cannot  he  set  up  by  an 
executor  in  answer  to  a  claim  founded 
on  a  breach  of  trust  by  his  testator 
{Brittlcbairh  v.   Gnofhrin,  L.   R.    5 


Eq.  545). 

{h)  Webster  V.  Webster,  10  Yes. 
93  ;  Boalvright  v.  Boatwrifjht,  L.  P. 
17  Eq.  71.  That  an  executor  elc  son 
tort  may  be  sued,  see  })osf,  p.  265. 

(r)  Per  P.cst,  C.  J.,  Domihs  v. 
Forrest,  4  I'ing.  705. 

(ef)  Per  Lord  Hatherley,  Burdick 
V.  Garricl;  L.  R.  5  Ch.  241. 

('')  Dovfflas  V.  Forrest,  686. 
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died,  and  tliat,  by  reason  of  the  litigation  as  to  the 
right  to  probate,  there  was  no  executor  properly  consti- 
tuted until  after  the  expiration  of  such  time,  and  that 
the  plaintiff  sued  the  executor  within  a  reasonable  time 
after  probate  granted  (/).  An  action  brought  by  a 
creditor  on  behalf  of  himself  and  the  others  will  prevent 
the  Statutes  from  running  against  any  of  the  creditors  who 
come  in  under  the  decree  {g).  Of  course,  whei-e  the  per- 
son liable  to  pay  and  the  person  entitled  to  receive  are 
the  same,  no  question  of  limitation  can  arise  {It).  A 
limitation  of  twenty  years  is  imposed  upon  actions  to 
recover  the  personal  estates  of  intestates  {i) ;  but  this 
limitation,  it  has  been  said,  applies  to  assets  distributed  by 
the  administrator,  not  to  assets  retained  by  him,  and  is 
no  bar  to  an  action  by  an  administrator  de  bonis  non  of 
an  intestate  against  the  personal  representatives  of  the 
original  administrator  to  recover  assets  which,  by  mistake, 
had  been  misappropriated  by  the  original  administrator 
more  than  twenty  years  before,  where  the  persons  entitled 
were  sui  juris  at  the  time  (k). 
What  a  suf-  A  mere  acknowledgment  of  a  debt  by  executors  docs 

ledgme'nt  to  Kot,  Said  Abbot,  C.  J.,  take  the  case  out  of  the  Statutes  ; 
omatutes  °"*  ^*  ™^^^*  ^®  ^^  express  promise  to  pay  (?)  ;  but  it  has  been 
laid  down  more  recently  that,  upon  a  general  acknow- 
ledgment of  a  debt,  where  nothing  is  said  to  prevent  it, 
a  general  promise  to  pay  is  implied  (m).  Anyway,  the 
modern  cases  have  settled  that  acknowledgments  that 
debts  are  just,  but  couched  in  terms  wliich  prevent  any 
promise  to  pay  being  inferred  from  them,  are  not  effectual 

(/)  Rhodes  v.  Smeihurst,  4  M.  &  (i)  23  &  24  Vict.,  c.  38,  s.l3. 

W.  42.     See  Seacjram  v.  Knight,  L.           {k)  Reed  v.  Fcnn,  35  L.   J.   Ch. 

R.  2  Ch.  633.  464. 

((/)  Steiiidale    v.    JIankin.wn,  1           (/)   Tulloclc  v.  Dunn,  Ry.  &  iloo. 

Sim.  393.  416. 

{h)  Binns  v.    NichoUs,    L.   R.  2           {m)  Fordham  v.   Wallis,  10  Ha. 

Ell.  256.  217. 


OF   EXECUTORS    AND    ADMINISTRATOES.  245 

against  the  provisions  of  the  Statutes  (;?).  An  acknow- 
ledgment equivalent  to  a  promise  to  pay,  made  by  a  party 
filling  the  two  characters  of  beneficial  devisee  and  execu- 
tor, will  be  attributed  to  both  characters,  for  the  moral 
obligation  does  not  attach  more  to  one  character  than  to 
the  other.  But  it  is  otherwise,  wlien  the  characters  held 
by  the  party  are  entirely  distinct,  as  where  he  is  personally 
liable  as  debtor,  and  is  answerable  also  in  the  character  of 
executor  or  trustee  of  another,  for  he  then  represents  two 
persons,  and  the  question  in  such  a  case  is  by  whom  the 
promise  is  made,  and  not  what  is  its  extent  or  effect  (o). 

A  promise  or  payment  by  one  of  several  executors  is  One  executor 

n.    .  1  •     1  1  •  cannot  bind 

not  sumcrent  to  bind  his  co-executors  (p).  co-executors  in 

After  a  decree  for  administration  the  Court  of  Chancery 

Stay  of  actions 

used  to  restrain  creditors  for  proceeding    at  law  against  by  creditors. 
the  executors  or  administrators  (q)  ;  and  now  they  may 
obtain  a  stay  of  the  creditors'  actions  (r). 

Where  an  executor  or  administrator  shall  have  given  Statutory  ad- 

vGrtisciUGnts 

similar  notices  to  those  given  by  the  Court  in  an  adminis-  for  creditorf". 
tration  action,  for  creditors  and  others  to  send  in  their 
claims  against  the  estate,  they  shall,  at  the  expiration  of  the 
time  named  in  the  notices,  be  at  liberty  to  distribute  the 
assets  amongst  the  parties  entitled,  having  regard  to  the 
claims  of  which  they  have  then  notice,  and  shall  not  be 
liable  to  any  person  of  whose  claim  they  shall  not  have  had 
notice  at  the  time  of  distribution  for  assets  so  distri- 
buted (s).  The  object  of  the  section  was  this, — not  merely 
to  secure  an  indemnity  to  executors  and  administrators, 


(70  Per  Turner,   L.  J.,  Bric/fjs  v.  13.,  Scholey  v.  Walton,  12  Jkl.  &  \V. 

Wilsm,   5  De  G.  M.   &  G.  21,  re-  514.     See  ante,  \\  146. 

ferring  particularly  to  M'Culhck  v.  {q)  Drcin-y  v.    Thackcr,    3    Sw. 

Daurs,  9  D.  &  R.  40.  r)44. 

(())  Fordham  v.    Wcdlh,  10  Ha.  (?•)  36  &  37  Vict.,   c.   66,  s.  24, 

217.  sub. -sec.  (.')),  Appendix,  p.  319. 

{p)  At  Abbott,  C.  ,T.,  TuUockv.  (s)  22  &   23  Vict.    c.    Zr>,   s.   29, 

Dunn,  Ey.  &  Moo.  416  ;  ^vr  Parke,  A])pendix,  p.  309. 
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but  for  the  benefit  also  of  persons  having  claims  against  the 
estates  of  dead  persons,  by  enabling  the  executor  or  ad- 
ministrator to  administer  the  estate  without  the  expense 
and  delay  of  a  Chancery  action  (t).  The  section  is  not 
confined  to  claims  of  creditors  of  the  deceased,  but 
applies  also  to  persons  claiming  as  next  of  kin ;  it  also 
affords  protection  to  the  sureties  to  an  administrator's 
bond  (ti).  But  it  does  not  indemnify  an  executor  or 
administrator  against  a  claim  of  which  he  has  notice  (x) 
Whether  the  notice  has  been  properly  advertised  or  not  is 
a  question  of  degree,  and  depends  upon  whether,  \mder  the 
circumstances  of  each  particular  case,  reasonable  oppor- 
tunity has  been  given  (y) ;  but  in  this  Court,  said  Lord 
Romilly,  M.  R.,  we  never  allow  an  estate  to  be  distributed 
without  notice  having  been  inserted  in  the  London 
Gazette,  and  generally  we  require  an  advertisement  to  be 
inserted  in  the  Times ;  when  an  estate  is  administered  of 
a  testator  in  the  country,  the  notice  is  also  inserted  in 
some  newspaper  having  a  circulation  in  the  neighbour- 
hood (z).  Three  weeks  is  too  short  a  time  within  which 
to  require  claims  to  be  sent  in  (a),  but  two  months  have 
been  held  sufficient  (b).  An  executor,  who  has  distributed 
the  assets  after  taking  the  steps  pointed  out  by  the  Act, 
has  the  same  protection  as  if  he  had  administered  the 
estate  under  a  decree  of  the  Court ;  and,  if  he  should 
have  retained  any  legacies  as  trustee,  after  appropriating 
them  for  the  benefit  of  the  cestuis  que  trustent,  he  is  no 
longer  under  any  liability  qua  executor  (c). 

The  statutory  indemnity  clause  has  been   already  re- 

{/■)   Per  Liiidle}^,    J.,   Newton  v.  13  E(|.   436.     See  further,  Neiiioi 

Shcri-y,  L.  E.  1  C.  P.  D.  257.  v.  Sherr;/,  uhi  sujn-a. 

(ii)  Neuionv.  Sherry,  246.  (a)  Per  Romilly,  M.  R.,  JFoodv, 

{x)    MarkiceWs     Ca.,     W.     N.  Weightman,  ubi  siqira. 

(1872),  210.  {b)  Neivton  v.  Slwrry,  ubi  supra. 

{y)  Per  Arcliibalcl,  J.,  Neictonv.  (c)  Clegg  v.  Boivlancl,  L.  R.  3Eq. 

Sherry,  257.  368. 

{z)  Wood  V.    Wcightmaji,    L.  E. 
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ferred  to  (d).     It  must  be  borne  in  mind  that  it  does  not  V^"^^  i^" 

^    '  demnity 

exonerate  from  the  consequences  of  a  breach  of  trust  or  clause. 
connivance  at  a  breach  of  trust  (e). 

The  protection  afforded  by  statute  on  an  assignment  Assignment  of 
of  leaseholds  has  also  been  referred  to  (/).  Since  this 
statute  executors  and  administrators  of  a  lessee  are  not, 
in  general,  entitled  to  retain  assets  to  indemnify  them- 
selves against  the  liabilities  under  the  lease  {g).  A  like 
protection  is  afforded  them  on  a  conveyance  on  rent-charge 
or  an  agreement  therefor  {It). 

The  person  or  persons  having  or  taking  the  burden  of  l^egacy  Duty 
any  will  or  administration  of  personal  estate  may  pay  into 
Court  (after  deducting  duty)  any  legacy  or  residue  which 
he  or  they  are  unable  to  pay  by  reason  of  the  infancy  or 
absence  beyond  seas  of  any  person  entitled  thereto  (/). 
Since  this  Act  the  executor  has  nothing  to  do  but  under 
it  to  pay  a  legacy  into  Court,  and  then  he  has  done,  and 
the  infant,  when  of  age,  may  petition  for  it  ;  therefore,  the 
costs  of  an  action  to  secure  the  legacy  will  not  be  given 
out  of  the  residue  (/»•).  An  infant  being  entitled  to  a 
legacy  of  500?.,  the  executors  invested  that  sum,  less  duty, 
in  Consols,  and  tendered  the  amount  produced  by  sale  of 
the  stock  and  dividends  to  the  infant  upon  her  coming 
of  age.  A  bill  was  filed  against  the  executors  by  the  lega- 
tee for  the  amount  of  the  legacy,  with  4  per  cent,  interest, 
and  it  was  held  that  they  ought  to  have  paid  the  legacy 
intoCourt  under  this  Act,  and  a  decree  was  made  for  the 
plaintiff  with  costs  {I). 

ill)  22  &;  23  Vict,  c.   35,  s.  31,  J.    121. 

AppendLx,   p.    310.     Sec  ante,    p.  (/,)  22  &  23  Vict.,   c.   35,   s.  28, 

218.  Appendix,  p.  308. 

(c)  Bnimridgc  v.  Brumridgc,   27  (/)  36  Geo.   3,   c.   52,  .s.  32,  Ap- 

Beav.  5.  pendix,  p.  283. 

\f)    22  k  23  Vict,  c.  35,  s.  27,  {k)  Whophamy.WinrjfiddAYQs. 

Appendix,  p.  307.  See  ante,  p.  189.  630.     See  Uandley  v.  Davis,  28  L. 

(gf)  Bennett  v.  Lytton,  2  J.  &  H.  J.  Ch.  873. 

155  ;  Dodsoru  v.  SammcU,   1  Dr.  &  (/)  BimcU  v.  Sim2)son,   IS  L.  J. 

Sm.  575  ;  Be  Green,  2  Dc  G.  F.  &  Ch.  55. 
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Trustee  Relief       Executors   and   administrators,    or    the  major  part   of 
them,  may  pay  trust  monies  or  transfer  stocks  and  secu- 
rities into  Court,  the  receipt  of  the  Bank  cashier  or  the 
certificate   of   the    proper   officer   being   a  sufficient  dis- 
charge (m)  :  the  Court  may  then  apply  the  trust  monies, 
and  administer    the   trust  (n).     Further,  the   Court  has 
power,  upon  the  application  of  the  majority  of  the  execu- 
tors or  administrators,  to  order   the  payment  or  trarisfer 
into  Court  (o).      A  surviving   trustee  may  transfer  into 
Court  stock  standing  in  the  names  of  himself  and  deceased 
trustees  (p). 
How  far  pay-        A  trustee  is  discharged  as  to  the  amount  paid  in  (q), — 
CoTrt^a^dis-      ^^^^>  however,  if  it  be  the  proceeds  of  stock  which,  without 
charge.  j^^y  right   to  do   so,  he  has  sold  (r).      Again,  where  an 

executor   retained  a  legac}^  in  his  own  hands  for  twelve 
years  without   informing  the   legatee  thereof,  and,  on  the 
latter  accidentally  hearing  of  the  bequest,  invested  it  in 
stock,  and  paid  it  into  Court,  the  Covu-t,  holding  such  con- 
duct to  be  a  gross  neglect  of  duty,  refused  to  recognise 
the   investment,    and    charged    the    executor   with    the 
balances  in  his  hand  as  cash,  with  interest  at  5  per  cent- 
and  annual  rests  (■§). 
Executors  ami       Executors  who  have  paid   into  Court  oiiai/  themselves 
should  not  as  petition  for  distribution   of  the  fund ;  but  if  they  do  so 
a  rule  apply    ^yithout  good  cause,  and  without  the  consent  of  the  bene- 

for  distnbu-  °  ' 

tion  of  the        ficiarics,  they  will  only  be  allowed   respondents'  costs  (t). 

fund. 

(w)  10  &   11  Vict.,  c.   96,   s.  1,  Thorj)  v.  Thorj),  1  K.  &  J.  438. 

Apx^eiidix,  p.  295.     As  to  the  juris-  (r)  Mitchell  v.  Cobb,  17  L.  T.  25. 

diction  of  the  County  Courts,  see  28  (s)  Alt. -Gen.  v.  Alford,  2  Sm.  & 

&  29  Vict,   c.   99,  s.   1  ;  30  &  31  G.  488. 

Vict.,  c.  142,  s.  24.  (i)  Re  Cazneau's  Legacy,  2  K.  & 
{n)  Ibid.,  s.  2,  Ajjpendix,  p.  296.  J.  249.  The  consent  of  one  heneli- 
(o)  12  &  13  Vict.,  c.  74,  Appeu-  ciary  is  not  enough  {re  Hutch i7iso7i's 
dix,  p.  297.  Trusts,  1  Dr.  &  Sm.  27).  Where  an 
(i^)  Be  Parry,  6  Ha.  306.  executor,  thinking  he  had  satisfied 
{q)  Goode  v.  West,  9  Ha.  378  ;  all  the  liabilities,  paid  what  he  sup- 
re  Jc^hson,  1  L.    T.  N.  S.  5.     See  posed  to  he  the  balance  into  Court, 
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It  is  the  duty  of  the  executor,  as  soon  as  he  pays  the  fund 
into  Court,  to  give  notice  to  the  cestuis  que  trustent,  or 
those  whom  he  believes  to  be  the  cestuis  que  trustent,  in 
order  that  those  persons  may  be  able  to  take  steps  to  get 
the  fund  distributed  ;  he  ought  to  abstain  from  applying 
to  the  Court  himself,  unless  there  be  some  special  ground 
for  his  taking  that  function  upon  himself;  iirhnd  facie  it 
is  not  his  function  to  apply  to  the  Court  (u). 

Any  trustee,  who  entertains  a  reasonable  doubt  or  diffi-  Costs  under 
culty  as  to  the  title  of  the  person  who  claims  to  be  his 
cestui  que  trust,  should,  it  ^has  been  said,  pay  the  funds 
into  Court  under  the  Act  (x).  Where,  entertaining  such 
a  doubt,  a  trustee  did  not  pay  into  Court,  but  by  his  con- 
duct caused  the  institution  of  a  suit,  he  was  allowed  only 
the  costs  he  was  entitled  to  under  the  Act  {ccx).  Where 
the  trustees  of  a  legacy  given  for  the  benefit  of  a  lady 
for  life,  with  limitations  over,  one  of  such  trustees  being 
also  residuary  legatee,  refused  to  comply  with  the  request 
of  the  tenant-for-life  that  they  would  pay  the  legacy  into 
Court  under  the  Act,  although  she  offered  to  pay  the 
costs,  and  she  consequently  instituted  a  suit,  and  obtained 
an  order  for  payment  of  the  fund  into  Court,  the  costs  of 
the  suit  were  directed  to  be  paid  out  of  residue  {y). 
If  an  executor  brings  an  action,  when  he  ought  to  have 
availed  himself  of  the  Act,  he  will  only  be  allowed  such 
costs  as  he  would  have  been  entitled  to  under  the  Act  (2). 
But  a  trufitee  is  not  in  all  cases  justified  in  resorting 
thereto,  and,  where  he  does  so  without  sufficient  reason, 


and  afterwards  discovered  that  con-  29. 

siderable  liabilities  remaiucd  undis-  (x)  Gunndlv.  Whilcar,  L.  "R.  10 

charged,   the    nioney  was    paid  to  Eq.  664.    But  see^jc?- Jessell,  M.  R., 

him  on  his  undi-rtaking  prajicrly  to  re  Birkctt,  L.  R.  9  C.  D.  581. 

apply  the  same  (£".<•  par^c  2'y«nirt»/,  {xx)  Gunncll  v.   Whilear. 

3  De  G.  &  Sra.  677).  (y)  Ilandley  v.  Davis,  28  L.  J. 

(it)   Per    Kindersley,    V.-C,    re  Ch.  873. 

Hutchinson's  Trusts,  1  Dr.  &  Sm.  (~)  JFclls  v.  Malbon,  31  Beav.  48. 
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Concun-ence 
in  special  case. 


Application 
for  opinion, 
advice,  or  di- 
rection of 
Court. 


he  will  be  made  liable  for  the  costs  of  a  petition  for 
getting  the  fund  out  of  Court  (a).  Where  he  pays  money 
in,  and  has  incurred  costs  which  he  claims  to  deduct  from 
the  fund,  but  which  are  disputed,  his  proper  course  is  to 
pay  the  whole  fund  into  Court  without  deducting  such 
costs,  leaving  the  Court  to  decide  the  amount  of  costs  to 
which  he  is  entitled  (6). 

Executors  and  administrators  may  concur  in  stating 
special  cases  under  Sir  G.  Turner's  Act  (c),  and  will  be 
effectually  protected  and  indemnified  by  declarations  made 
thereon  (d). 

Executors  and  administrators  may  apply  to  the  Court 
in  a  summary  way  for  the  opinion,  advice,  or  direction  of 
a  judge  on  any  question  of  management  or  administra- 
tion, and  they  will  be  -indemnified  thereby,  if  they  have 
not  been  guilty  of  fraud  or  wilful  concealment  or  misre- 
presentation in  obtaining  it  (e)  ;  and,  it  would  appear, 
the  application  may  be  made  by  one  of  several  exe- 
cutors (/).  The  object  of  the  enactment  is  to  assist 
trustees  in  the  execution  of  their  trusts  as  to  little  matters 
of  discretion  (g) ;  a  petition  under  the  Act  should  relate 
only  to  the  management  and  investment  of  trust  pro- 
perty (h).  Therefore  the  Court  will  not,  U23on  such  a  peti- 
tion, construe  an  instrument,  or  make  any  order  affecting 
the  rights  of  parties  to  property  (/)  ;    otherwise  the  effect 


(a)  Be  Knight's  Trusts,  27  Beav. 
45.  See  further  Lewin,  p.  859.  It 
would  seem  that  at  the  Rolls  an  ex- 
ecutor, who  pays  a  legacy  into 
Court,  will  be  left  to  take  Iris  costs 
out  of  the  residue,  and  will  not  iu 
any  case  have  them  out  of  the 
legacy  (see  re  Birkctt,  L.  R.  9  C.  D. 
576). 

(b)  Bcaty  v.  Curson,  L.  R.  7  Er^. 
194. 

(c)  13  &  14  Vict.,  c.  35,  s.  1. 


[d)  S.  15. 

(c)  22  &  23  Vict,  c.  35,  s.  30, 
Appendix,  p.  309.  The  section  is 
retrospective  {re  Simson's  Trusts,  1 
J.  &  H.  89). 

(/)  See  re  Muggcridge's  Trusts, 
Johns.  625. 

(g)  Per  Roniilly,  M.  R.,  r^ 
Hooper,  30  Beav.  656. 

{h)  Re  Zorcnz's  Settlement,  1  Dr. 
&  Sm.  401. 

(0  Ibid. 
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would  be  that  a  deed  or  will  involving  the  most  difficult 
questions,  and  relating  to  property  to  an  amount  however 
large,  might  be  construed,  and  most  important  rights  of 
parties  decided  by  a  single  judge,  without  any  power  of 
appeal  whatever  (/.■).  Neither  will  the  Court  give  an 
opinion  upon  matters  of  detail,  which  cannot  be  properly 
dealt  with  without  the  superintendence  of  the  Court 
and  the  assistance  of  affidavits  (/).  Where  an  important 
and  difficult  question  is  involved,  the  proper  course  is  to 
bring  an  action  instead  of  presenting  a  petition  under  the 
Act  (m).  Where  the  application  related  to  income,  the 
costs  were  paid  thereout  {n). 

The  Court  will  protect  an  executor  in  doing  what  it  Doing  what 

Court  would 
would  order  (o).  order. 

An  action  for  administration  is,  in  a  sense,  generally  Judgment  for 
beneficial  for  the  executor,  for  he  can  get  a  complete  ^-^q^^ 
exoneration  in  that  way,  and  in  no  other  (^>>).  Where  an 
estate  is  administered,  and  the  residue  paid  over  under  an 
order  of  the  Court,  the  executor,  having  fairly  stated  the 
facts,  will  be  protected  against  all  contingent  or  existing 
demands  on  the  estate,  and  a  creditor  will  not  afterwards 
be  permitted  to  sue  him  {q).  Any  executor,  administrator, 
or  trustee  may  obtain  a  decree  against  any  one  legatee,  or 
next  of  kin,  or  cestui  que  trust,  for  the  administration  of 
the  estate,  or  the  execution  of  the  trusts  (r). 

It  is  established  by  all  the  cases,  said  Lord  Eldon,  that.  Executors  and 
if  the  cestui  que  trust  joins  with  the  trustees  in  that  which  disdiai-god  as 
is  a  breach  of  trust,  knowing  the  circumstances,  such  a  *°  ^\  interests 

'  o  'of  ccstuis  que 

(k)  Fir  Kindersley,   V.-C,   ibid.  L'oiccn,  5  Beav.  616. 
404.  (q)  Dean  v.  Allen,    1  Beav.    1  ; 

(/)  lie  Barrinejlons  Seltlemcnt,  1  Walter  v.   Barrett,  24  Beav.  413  ; 

J.  &  H.  142.  Arhlams  v.  Ferick;  26  Beav.   384  ; 

-{myRcMockctCs  JFiV/,  Johns.  028.  Bennett  v.  Lytton,  2  J.   &  11.  155  ; 

(w)  Re  Siullcr,  2  L.  T.  N.  S.  71.  Smith  v.  Smith,  1  Dr.  &  Sra.  384. 

(o)   Fer   Lord   Eklon,    Hoice    v.  (r)  15  &  16  Vict.,   c.   86,   s.  42, 

Earl  of  Dartmouth,  7  Ves.  150.  Aiipendix,  ]).  297.      See  ante,  j)-p. 

{2))  Fer  Lord  Laiigdalc,  Hay  v.  147,  220. 
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cestui  que  trust  can  never  complain  of  such  a  breach  of 
trust.  I  go  further,  and  agree  that  either  concurrence  in 
the  act,  or  acquiescence  without  original  concurrence,  will 
release  the  trustees  (s).  But  that  is  only  a  general  rule, 
and  the  Court  must  inquire  into  the  circumstances  which 
induced  concurrence  or  acquiescence,  recollecting  in  the 
conduct  of  that  inquiry  how  important  it  is  on  the  one 
hand  to  secure  the  property  of  the  cestui  que  trust,  and 
on  the  other  not  to  deter  men  from  undertaking  trusts, 
from  the  performance  of  which  they  seldom  obtain  either 
satisfaction  or  gratitude  (t). 

Acquiescence,  then,  is  of  no  avail,  if  based  upon  ignor- 
ance of  the  cestui  que  trusfs  rights,  which  ought  to  have 
been  explained  to  him  by  the  executor  (it).  Indeed, 
acquiescence  imports  knowledge ;  for  I  do  not  see,  said 
Turner,  L.  J.,  how  a  man  can  be  said  to  have  acquiesced 
in  what  he  did  not  know,  and  in  cases  of  this  sort  I  think 
that  acquiescence  imports  full  knowledge,  for  T  take  the 
rule  to  be  quite  settled  that  a  cestui  que  trust  cannot 
be  bound  by  acquiescence,  unless  he  has  been  fully 
informed  of  his  rights  and  of  all  the  material  facts  and 
circumstances  of  the  case'  (x)  ;  it  must  be  shown  that 
he  was  aware  of  the  thing  in  which  he  acquiesced,  and 
of  the  effect  of  such  acquiescence  (y).  Seinhle,  where 
a  trust  is  definite  and  clear,  a  cestui  que  trust  will  not  be 
held  to  have  sanctioned  a  breach  of  trust  merely  on  the 
ground  that,  while  his  interest  was  reversionary,  he  knew 
of  the  breach  and  did  not  interfere  (z). 


(s)  Pe?'  Lord  Eklon,  Walker  v. 
Symonds,  3  Sw.  64  ;  Griffiths  v. 
Pater,  25  Beav.  236.  One  whose 
suit  is  not  barred  by  statute  niaj'  be 
refused  relief  on  the  ground  of  ac- 
quiescence or  other  e(iuitable  ground 
(3  &  4  Wm.  4,  c.  27,  s.  27). 

(0  Ihid. 

{li)  Burrows  v.    Wales,   5   Do  G. 


M.  &  G.  233.  See  further  Under- 
ivood  V.  Stevens,  1  Mer.  712  ;  Adams 
V.  Clifton,  1  Russ.  297  ;  Farrant  v. 
Blanchford,  11  W.  R.  178. 

(a;)  Life  Association  of  Scotland 
V.  Siddal,  3  De  G.  F.  &  J.  74. 

[y)  Strange  v.  Fooks,  4  GiflT.  408. 

{z)  Life  Association  of  Scotland 
V.  SiddaL  3  De  G.  F.  k  J.  58. 
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The  doctrine  that,  where  there  is  an  express  trust,  lapse  Laches, 
of  time  is  not  material,  does  not  apply  in  a  case  in  which 
there  has  been  gross  laches  on  the  part  of  a  cestui  que 
trust  (a). 

It  is  the  duty  of  trustees  to  see  that  their  cestuis  que  Requisites  of  a 
trustent  are  properly  advised  as  to  their  rights,  and,  where 
trustees,  in  order  to  support  a  release,  rely  on  the  ground 
that  their  cestuis  que  trustent  were  advised  by  an  inde- 
pendent solicitor,  it  lies  on  them  to  show  that  the  cestuis 
que  trustent  authorised  an  independent  solicitor  to  act  for 
them  (6).  Where  a  release,  said  Lord  Redesdale,  is  made 
in  entire  ignorance  of  facts  which  the  trustee  had  it  in 
his  power  to  make  known  to  the  cestui  que  tni.st,  it  is 
impossible  to  hold  him  to  it ;  that  alone  would  be  a  suffi- 
cient ground  for  avoiding  it  (c).  Another  ground  is  that 
a  release  is  wrung  from  the  distress  of  the  releasor,  and 
extends  beyond  what  was  in  the  view  of  the  parties  (d). 
But  if  a  man  is  fully  informed,  and  with  his  eyes  open, 
he  may  fairly  release,  and  come  to  a  new  agreement,  and 
bar  himself  of  relief  ;  the  material  inquiry  is  whether  this 
was  done  after  full  information,  freely  without  compul- 
sion (e). 

In  connection  with  this  subject,  it  must  be  remembered  As  to  assent  of 

...  .  .  married  women 

that  intants  (/),  and,  in  general,  married  women  (g),  are  and  infants. 

(a)  Bright  v.  Lcgcrton,  2  De  G.  Chesterfield    v.     Jansscn,     2    Ves. 

F.   &  J.  606  ;  and  see  'Hodgson  v.  sr.,  158. 

Bihhy,  "30  Beav.  221  ;  Slccman  v.  (/)  Per  Sir  J.  Leach,  Wilkin- 
Wilson,  L.  R.  13  E<[.  36.  The  doc-  son  v.  Parry,  4  Russ.  276.  A  set- 
trine  referred  to  has  very  recently  tlonent  made  with  the  sanction  of 
been  re-enacted  (36  &  37  Vict.  c.  66,  the  Court,  on  the  marriage  of  an 
s.  25,  sub-sect.  2,  Appendix,  p.  319).  infant,   of  certain  funds  alleged  to 

ib)  Per  Turner,   L.   J.,  Lloyd  v.  represent  the  infant's  share  under  a 

Atticood,  3  Dc  G.  &  J.  614.  will  does  not  operate  as  a  contirnia- 

{c\  Boirlcs  V.   Steioart,   1   Hch.  &  tion  of  prior  dealings  by  the  trus- 

Lef  226.  tees  of  the  will  (Zambaco  v.   Cas- 

(rf)    Per    Lord   Redesdale,    ibid.  savdii,  L.  R.  11  E(p  439). 
227.  {g)  See  Crcssiccll  v.  Dciccll,  4  Giff. 

(c)  Per  Lord  Hardwieke,  Earl  oj  460. 
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incapable  of  assenting,  and  that  protection  in  respect  of 
infancy  is  continued  after  majority,  until  proper  informa- 
tion has  been  obtained  (h).  However,  a  feme  covert, 
acting  with  respect  to  her  separate  property,  is  competent 
to  assent  as  if  she  were  a  feme  sole  (i),  with  the  proviso 
that,  if  she  be  restrained  from  anticipation,  her  assent 
cannot  operate  except  upon  income  already  accrued  (k). 
But  a  married  woman,  as  well  as  an  infant,  may  un- 
doubtedly commit,  and  will  be  responsible  for  the  commis- 
sion of,  a  fraud,  the  disabilities  of  married  women  and  infants 
not  jDrotecting  them  from  the  consequences  of  so  doing  (l)  : 
infants  have  no  privilege  to  cheat  men  (m),  and  coverture 
is  no  excuse  for  fraud,  or  that  gross  degree  of  negligence 
which  the  Court  looks  at  as  fraud  with  regard  to  the  con- 
sequences attacliing  to  it  {n). 

A  cestui  que  trust,  who  concurs  with  a  trustee  in  a 
breach  of  trust,  not  only  (as  we  have  just  seen)  cannot 
complain  of  it,  but  his  interest  is  liable  to  indemnify  the 
trustee  (o). 

A  trustee  may,  for  his  own  protection,  proceed  against  a 
co-trustee  to  restrain  him  from  committing  a  breach  of 
trust,  or  to  compel  him  to  make  good  one  already  com- 
mitted (^3).  Where  executors  have  been  found  jointly  and 
severally  liable  for  a  breach  of  trust,  and  one  of  them  has 


{Ji)  Walker  v.  Symonds,  3  Sw. 
69  ;  and  see  Weddcrhurn  v.  Wed- 
dcrhurn,  4  M.  &  Cr.  41. 

(i)  Per  Lord  Thiirlow,  Ilulme  v. 
Tenant,  2  Bro.  C.  C.  20  ;  r>cr  Sir 
W.  Grant,  WaJl-er  v.  Shore,  19 
Yes.  393. 

(A-)  See  Roideij  v.  Umrin,  2  K. 
&  J.  141  ;  Taylor  V.  Cartirright,  L- 
R.  14  Eq.  167  ;  Dickson  v.  Hook, 
14  W.  R.  552.  See  further  Derbi- 
shirc  V.  ffolme,  3  De  G.  M.  &  G. 
113. 

{?■)  Per  RomiWy,  M.  R.,  Darirsv. 


Hodcjson,  25  Beav.  187.  Compare 
Sharpc  v.  Foy,  L.  R.  4  Ch.  35  ;  re 
Lush's  Trusts,  ibid.  591  ;  Arnold  v. 
Woodhams,  L.  R.  16  Eq.  33. 

(m)  Per  L.  C.  King,  Evroy  \. 
Nicholas,  2  Eq.  Cas.  Abr.  489. 

{n)  Per  Lord  Eldon,  Evans  v. 
Bickncll,  6  Ves.  181. 

(0)  Booth  V.  Booth,  1  Beav.  125. 

{]})  See  Earl  Poivlctt  v.  Herbert, 
1  Ves.,  jr.,  297  ;  Franco  v. 
Franco,  3  Ves.  75  ;  re  Chertsey 
Market,  6  Br.  279. 
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paid  the  whole  amount,  he  may  come  against  the  others  for 
contribution  (q) ;  and  executors  liable  for  the  default  of 
their  co-executor,  who  had  become  bankrupt,  have  been 
held  entitled,  upon  payment  by  them,  to  prove  against  the 
bankrupt's  estate  (r). 

(q)  Fletcher  V.   Green,   33  Bcav.  (;•)  Lincoln  v.    Wright,   4  Beav. 

430.  <  427. 
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When  execu- 
tors convert 
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A.  The  Conversion  of  the  Offi.ce  into  a  Trusteeship). 
The  executorial  character,  wliicli  begins  at  the  death  of 
the  testator,  may  merge  into  the  character  of  trustee, 
which  begins  at  a  later  period,  and,  for  the  most  part, 
when  the  executorial  duties  relative  to  the  trust  fund 
have  ceased.  This  distinction  is  a  very  familiar  one.  For 
tlie  most  part,  the  executorial  duties  consist  in  ascer- 
taining the  proper  net  amount  of  the  various  parts  of  the 
testator's  property  after  payment  of  debts  and  expenses, 
and  distributing  them  amongst  the  persons  entitled  ;  these 
persons  may  be  trustees,  who  hold  it  in  trust  for  others, 
and  they  themselves  may  be,  and  frequently  are,  the 
trustees,  who  receive  or  retain  as  trustees  the  fund  ascer- 
tained by  themselves  as  executors  (a).  But,  where  the 
residue  has  not  been  ascertained,  it  appears  impossible  to 
fix  on  the  executor  the  character  of  a  trustee  of  a  specified 
fund(6).  And,  where  several  shares  of  residue  were  blended 
together  in  his  name,  so  that  in  effect  there  was  no  appro- 


(«)  Per  Romilly,  M.  R.,  Lord 
Brougham  v.  Zord  W.  PoulcM,  19 
Beav.  134.  See  Grignion  v.  Grig- 
vion,  1  Hagg.  Eccl.  535,  in  which 
Sir  J.  Nicholl  held  the  curious 
opinion  that  one  named  executor 
and  trustee  may  first  drop  the  cha- 


racter of  executor  and  be  converted 
into  a  trustee,  and  then  drop  his 
trusteeship  and  be  remitted  to  his 
office  of  executor. 

{b)   Per   eundcm,    JJdirnjwrt    v, 
Stafford,  14  Beav.  331. 


OF   EXECUTOR   OE,   ADMINISTEATOR.  257 

priation,  although  the  executor  might  have  intended  it, 
Lord  Lancrdale  thought  one  could  not  see  where  executor- 
ship  ceased  and  trusteeship  began  (c).  But  where  an 
executor  has  severed  a  trust  legacy  from  the  general  per- 
sonal estate,  and  appropriated  it  to  the  particular  purpose 
pointed  out  by  the  will,  it  is  impossible  to  conceive  that, 
so  acting,  he  is  acting  as  an  executor  ;  he  has  all  the  while 
been  acting  as  a  trustee  (d).  Where  he  has  fully  adminis- 
tered the  estate,  and  retains  the  legacy  in  his  hands,  not 
as  assets  of  the  testator,  but  as  trustee  of  the  legacy,  then 
he  is  no  longer  clothed  with  the  character  of  executor,  but 
is,  as  to  the  legacy,  a  mere  trustee  (e).  And  it  would  even 
seem  that  mere  assent  to  a  specific  legacy  (which  does  not, 
strictly  speaking,  admit  of  appropriation)  constitutes  him 
a  trustee  (/).  Again,  where,  after  payment  of  debts  and 
legacies,  he  has  purchased  stock  to  answer  an  annuity,  and 
paid  the  interest  to  the  annuitant  (g),  or  invested  the 
residue  upon  the  trusts  of  the  will  (h),  he  is  ipso  facto  a 
trustee.  From  these  cases  it  would  seem  that,  as  regards 
legacies,  appropriation  or  no  appropriation  is  an  important 


(c)   Willmott  V.  Jenkins,  1  Beav.  v.  Bradford,  6  Madd,  240 ;  and  see 

401,  405.  Westover  v.  Chapman,  1  Coll.  182. 

((i?)  Pc?- Lord  Cottenham,  P/«7;>|w  (/)  Dix   v.   Burford,    19    Beav. 

V.  Munnings,  2  M.  &  Cr.  315;  and  409. 

.see  Tysmi  v.  Jackson,  30  Beav.  386 ;  {g)  Ex  pa,rte  Dover,  5  Sim.  500. 

Clcgg  V.  Roivland,  cited  ante,  \\.  246,  {h)  Ex  parte  Wilkinson,  3  M.  & 

The  circumstance  that  a  fund,   in  A.  145.      An  executor  is  regarded 

which  a  party  takes  a  life  interest  in  some  sense  as  a  trustee,  but  he 

under  a  will,  is  transfen-ed  by  the  cannot,  like  a  trustee,  be  discharged, 

executor  to  the  trustees  of  that  fund  even  by  the  Clourt,  from  his  execu- 

appointed  by  the  will  is  not  neces-  torship.    However,  when  the  funeral 

sarily  and  conclusively  a  severance  and  testamentary  expenses,  debts, 

of  the  fund  from  the  bulk  of  the  and  legacies,  have  been  satisfied,  and 

estate,  unless  the  executor  has  by  the  surplus  has  been  invested  upon 

such  transfer  done  all  that  it  is  in-  the  tmsts  of  the  will,  the  executor 

cnnibent  on  him  to  do  in  the  admi-  droi)s  that  character,  and  becomes 

nistration  of  the  fund  {Pennington  a  trustee  in  the  proper  sen-se,  and 

V.  Buckley,  6  Ha.  451).  may  then   be  discharged  like  any 

(c)  Per  Sir  J.   Leach,   Byrchall  other  trustee  (Lewin,  575). 
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test  as  to  whether  an  executor  has  abandoned  his  executor- 
ship, and  assumed  the  office  of  trustee. 

If  A  be  named  executor  and  trustee,  and  he  renounces 
probate  and  disclaims  the  trust,  and  B  takes  out  letters  of 
administration  with  the  will  annexed,  B,  though  he  thus 
becomes  the  personal  representative,  is  not  also  the  trustee 
of  the  will,  nor  is  he  a  trustee  in  any  sense,  except  as 
holding  the  surplus  assets  after  the  ordinary  administra- 
tion with  notice  of  a  trust.  A  proper  trustee  can  only  be 
appointed  by  the  Court  (?'). 


On  payment  of 

pecuniary 

legacy. 

On  winding  up 
tlie  estate. 


Administra- 
tors. 

"Where  the 
accounts  arc 
taken  by  the 
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B.  The  Right  of  Executors  and  Administrators  to  a 
Release. 

Executors  cannot  call  on  a  pecuniary  legatee  to  pay  the 
costs  of  a  release,  a  simple  receipt  being  all  they  are  en- 
titled to  demand  in  such  a  case  {k).  But,  where  the 
executorship  is  being  wound  up,  it  is  the  practice  to  give 
executors  a  release.  An  executor  has  a  right  to  be  clearly 
discharged,  and  not  to  be  left  in  a  position  in  which  he 
may  be  exposed  to  further  litigation,  because  he  fairly 
says,  "  unless  you  give  me  a  discbarge  on  the  face  of  it 
protecting  me,  I  cannot  safely  hand  over  the  fund  "  {I).  It 
is  apprehended  that  the  same  reasoning  applies  to  ad- 
ministrators. 

A  release  is  unnecessary  if  the  accounts  have  been  taken 
by  the  Court  (m) ;  and  in  such  a  case  executors  would  not 
be  justified  in  demanding  one. 


(i)  Lewin,  188. 

(^•)  Re  Fortune's  Trusts,  I.  R.  4 
Eq.  351,  356. 

(Z)  Per  Kindersley,  V.-C,  King 
V.  MiiUins,  1  Dr.  311.  Compare 
Chadwick  v.  Heatlcy,  2  Coll.  137, 
and  see  re  Wright''s   Trusts,  3  K.  & 


J.  421,  and  Warter  v.  Anderson, 
11  Ha.  303.  It  would  apjiear  from 
the  cases  that  the  right  of  an  exe- 
cutor to  a  release  under  seal  is 
clearer  than  that  of  a  trustee. 
{m)  Ante,  p.  251. 
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CHAPTER    XXVIII. 

EXECUTORS   DE  SON  TORT,   OR   OF   THEIR   OWN   WRONG. 

A.  The  Meaning  of  the  Term. 

In  the  preceding  chapters  we  have  considered  the 
various  features  and  incidents  of  rightful  executorship  and 
administration.  But  there  is  also  a  tortious  executorship, 
which  demands  attention,  if  the  law  of  executors  and  ad- 
ministrators is  not  to  be  very  inadequately  treated.  This 
concluding  chapter,  therefore,  is  devoted  to  a  consideration 
of  the  position  of  executors  de  son  tort. 

An  executor  de  son  tort,  or  of  his  own  wrong,  is  one  who  Definition  of 

■    1  r.'       J.^         na  r  ^        i       •    i         •  ,  ^'<^  executor  of 

takes  upon  him  the  omce  oi  an  executor  by  intrusion,  not  tis  own  wrong. 
being  so  constituted  by  the  testator  or  deceased,  nor,  for 
want  of  such  constitution,  substituted  by  the   Court  to 
administer  (ct).     The  term  is  used  indifferently  of  those  No  administra- 
who   so  intrude   themselves   into  the  affairs  whether  q^^'^^  ^e  son  ton. 
testates  or  intestates.   Indeed,  there  cannot  be  an  adminis- 
trator de  son  tort:  the  law  knows  no  such  appellation  (h). 

An  .executor  acting  before  probate  has  been  called  an  Misappllca- 
executor  de  son  tort  (c)  ;  but  this  must  not  be  understood  tcrm^'cxccutor 
as  meaning  that  such  a  person  is  a  wrong-doer  (d).   Indeed,  '^"^  *°"  ^'"■'■ 
the  expression,  used  in  such  a  connection,  is  altogether  in- 
accurate.   Such  a  one  is  not,  nor  was  he  ever,  an  executor 

(a)  Went.  320.  (rf)  See  the  judgments  in  Sylcs 

ib)  Godolph.  pt.  2,  c.  8,  s.  2.  v.  SijLxs,  L.  R.  5  C.  P.  113.     See 

(c)  See  Webslci-  v.Wehskr,  10  Yea.       also,  auk,  p.  121. 
93. 

s  2 


260 


EXECUTORS   DE  SON  TORT. 


de  son  tort,  for  he  derives  an  iuchoate   right  from  the 
will  (e). 


Slight  acts  of 
iiitei  fereuce 
sufficient; 


but  acts  of 
hunianitj'  and 
necessity  do 


B.  What  will  Constitute  a  Man  Executor  de  son  tort 

It  has  been  said  to  be  clear  from  all  the  cases  that  the 
slightest  circumstance  will  make  a  man  executor  de  son 
tort  (/),  as  where  a  man  received  a  debt  due  to  the 
deceased,  where  a  widow  took  more  for  paraphernalia 
than  she  was  strictly  entitled  to,  where  one  took  posses- 
sion of  the  deceased's  dog,  or  even  milked  his  cows  (g),  or 
took  possession  of  his  bedstead  or  bible  (h). 

Yet  some  possession  is  colourable,  and  still  none  in  law 

to  charge   a  man   as   executor,   as   expenses   about   the 

not  charge  one  funeral.  One    m.ado  coadjutor  or  overseer,    one  who  has 

as  executor 

de  son  tort.  letters  ad  colligenda,  or  a  man  who  is  made  executor  by 
a  will  which  is  afterwards  disproved  by  the  proving  of  one 
later  (^),  provided  (in  the  case  last  given)  that  the  person 
acting  under  the  earlier  has  not  notice  of  the  later  will  {k). 
Merely  doing  acts  of  necessity  or  humanity,  as  locking  up 
the  goods,  or  burying  the  corpse  of  the  deceased,  will  not 
amount  to  such  an  intermeddling  as  to  charge  a  man  as 
executor  of  his  own  wrong  (l).  As  to  the  funeral  of  the 
deceased,  giving  directions  for  it  does  not  make  a  man 
executor  of  his  own  wrong  (m),  nor  does  the  receipt  of  a 
debt  due  to  the  estate  of  the  deceased  for  the  purpose  of 
paying  for  the  funeral  expenses,  unless  a  man  receive  a 


(c)  Per  Alexander,  C.  B.,  Rogers 
V.  Frank,  1  Y.  &  J.  414. 

(/)  Per  BuUer,  J.,  Padget  v. 
Priest,  2  T.  R.  100. 

{g)  Stokes  V.  Porter,  Dyer,  16fi  b, 
167  «  ;  Anon.,  and  Gcrret  v.  Ca7'- 
2Mnter,  cited  ibid.,  n. 

(h)  Robbins's  case,  Noy,  69. 

(i)  Stokes  V.  Porter,  ubi  siq^ra. 
But  a  man,  it  was  said,  would  be 
charged  as  executor  de  son  tort,   if 


he  sold  under  the  letters  ad  colli- 
genda, though  they  purported  to 
authorise  such  sale  {Anon.,  Dyer, 
256  a) :  sed  quaere ;  see  Schwerdtfeger, 
in  tlie  goods  of,  L.  R.  1  P.  Div.  424. 

{k)  See  Woolley  v.  Clark,  5  B.  & 
Al.  744. 

{I)  2  Bl.  Comm.  507.  See  Kirk 
V.  Gregory,  L.  R.  1  Ex.  D.  55. 

(»i)  Harrison  v.  Roicloj,  4  Ves. 
216. 
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greater  sum  than  is  reasonable  for  that  purpose,  regard 
being  had  to  the  estate  and  condition  of  the  de- 
ceased {n). 

It  has  not  always  been  clear  what  amount  or  kind  of  "^iiat  amount 

_   _  or  kind  ot  pos- 

possession  is  requisite  to  charge  a  man  as  executor  de  son  session  is  xa- 
tort.    The  cases  cited  above  from  Dyer  go  a  long  way  ;  and  cbu-ge  as 
of  the  same  character  is  Read's  caseio),  where  it  is  laid  f  ^rato"^ '^^  ^"'^ 

^    ''  tort. 

down  broadly  that  the  using  of  the  goods  of  a  deceased  by 
any  one,  or  the  taking  of  them  into  his  possession,  is  a 
good  administration  to  charge  him  as  executor  de  son  tort. 
On  the  other  hand,  it  was  denied  by  Vaughan,  B.,  that  the 
bare  possession  of  goods  would  make  a  man  executor  of  his 
own  wrong,  unless  he  undertook  to  do  some  acts  which 
none  but  an  executor  could  lawfully  do  (p)  ;  and  a  distinc- 
tion may  be  taken  between  goods  which  are  in  a  man's 
possession  at  the  death  of  the  deceased,  and  goods  which 
he  subsequently  takes  into  his  possession  (q).  Again,  if  a 
person  in  possession  of  the  goods  of  a  deceased  makes  out 
a  pHmd  facie  legal  title  thereto,  though  he  may  not  be 
able  to  complete  his  title,  he  is  not  to  be  charged  as 
executor  de  son  tort  (r).  Sir  Thomas  Plumer,  M.  R.,  has 
said  :  "  Were  the  mere  possession  of  assets  to  constitute  a  TnmUu  v. 
man  executor  de  son  tort,  there  might  be  at  one  and  the 
same  time  both  a  rightful  executor  and  an  executor  de  son 
tort ;  the  former  deriving  his  title  from  the  will  which  he 
had  proved,  and  the  latter  clothed  Avith  his  character  of 
executor  by  virtue  of  his  having  part  of  the  assets  in  his 
hands ;  and  if  portions  of  the  effects  of  the  deceased  could 
be  traced  into  the  possession  of  twenty  or  more  persons. 


(ji)  Camden  v.   PletcJicr,  4  M.  k  fost,  p.  262. 

W.  378.  {q)  See  per  curiam.    Parsons  v. 

(o)  5  Co.  33  b.     See  further  Ed-  Maycsden,  Freeiii.  K.  B.    151. 

wat-ds  V.  Ilarhcn,  2  T.  H.  597.  (r)  Per  Lord  Keiiyon,  Fcmings  v. 

(j))  Garter  v.  Dec,  Freem.  K.  B.  Jurrat,  1  Esp.  335. 
13.      See   Peters  v.    Lcedcr,    cited 
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Peters  v. 
Leeder. 


Possession 
under  foreign 
authority. 


each  of  them  would  upon  that  principle  be  an  executor  de 
son  tort "  (s).  This  certainly  seems  a  reductio  ad  db- 
surdum  of  the  older  doctrine,  the  stringency  of  which 
must  be  taken  to  have  been  modified  by  the  later  case- 
law.  The  most  recent,  and  the  most  lumiuous,  judgment 
on  this  question  is  to  be  found  in  Peters  v.  Leeder, 
where  Lush,  J.,  says :  This  definition  {i.e.,  Wentworth's 
definition  of  an  executor  de  son  tort  (t) )  implies  a  wrong- 
ful intermeddling  with  the  assets,  a  dealing  with  them  in 
such  a  way  as  deuotes  an  usurpation  of  the  functions  of  an 
executor,  an  assumption  of  authority  which  none  but  an 
executor  or  administrator  can  lawfully  exercise.  It  is 
obvious  that  it  is  not  every  intermeddling  with  the  goods 
of  the  deceased  which  is  wrongful.  Acts  which  are  not 
destructive  of  the  property,  and  which  do  not  other- 
wise amount  to  a  conversion  of  goods,  are  wrongful  or  not 
according  to  the  intent.  Milking  the  cows,  feeding  the 
horses,  locking  up  the  goods,  doing  repairs,  and  such  like 
acts,  if  done  as  an  assertion  of  dominion  and  act  of  owner- 
ship, would  be  wrongful, — if  an  act  of  necessity,  or  an  office 
of  kindness  and  charity,  would  be  meritorious.  So  the 
removing  and  holding  possession  of  the  goods,  if  done  for 
the  purpose  of  keeping  them  in  safe  custody  till  a  lawful 
representative  should  appear, is  rightful, — if  for  the  purpose 
of  making  away  with  them,  is  wrongful  (u).  Perhaps,  how- 
ever, if  a  man  had  in  his  possession  goods  which  he  had 
obtained  by  fraud  from  the  deceased  in  his  lifetime,  he 
would  in  any  event  be  charged  as  an  executor  of  his  own 
wrong  (x). 

Where  A  died  in  Belgium,  and  B  took  out  administra- 
tion to  him  there,  and  possessed  himself  of  his  Belgian 
property,  but  did  not  take  possession  of  his  estate  in  Eug- 


(s)  To7nHn  v.   Beck,  1  T.   &  R.  (u)  47  L.  J.  Q.  B.  573. 

438.  (.t)  Hawcs  v.  Loader,  Yelv. 

(0  Ante,  p.  259. 
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land,  it  was  held  that  he  was  not  an  executor  de  son  tort, 
and  could  not  be  sued  as  such  {y). 

Living  in  the  house  of  a  licensed  victualler  and  carrying  Carrying  on 

.  deceased's 

on  his  trade  was  held  sufficient  intermeddling  to  make  a  trade, 
man  executor  de  son  tort  (z) ;  otherwise,  where  a  shop- 
keeper's widow  resided  in  his  house,  and  kept  open  the 
shop  (through  which  was  the  entrance  to  the  house),  but 
there  was  no  proof  of  any  articles  being  sold  (a). 

If  a  party  knowingly  receives  property  from  an  executor  P'^^J^^^j 
de  son  tort,  and  deals  with  it  as  his  own,  he  does  not  receives  pro- 
(though  rendering  himself  liable  to  be  sued  as  holding  an  executor  de 
trust  moneys  with  a  knowledge  of  the  trust  (6) ),  become  Sf  5th°t 
thereby  an  executor  de  son  tort  (c).     It  was  so  held  in  the  asliis  own,  not 

•^         _  ^  _  an  executor 

case  of  a  widow  of  an  intestate  possessing  herself  of  a  lease,  de  son  tort  ; 
part  of  his  estate,  without  taking  out  administration,  and 
handing  it  to  another  party,  who  kept  it,  and  occupied  the 
premises  for  the  residue  of  the  term  (cZ).     Perhaps,  how- ^^  f ^^  7^°^' 

■••  V    /  1    '  jjj,!;  unless 

ever,  if  fraud  were  proved,  different  considerations  would  fraud  be 
apply  (dd). 

By  a  statute  of  Elizabeth,  any  one  who  fraudulently  Statute  of 
procures  administration  to  be  gi-anted  to  an  adminis- 
trator, for  the  purpose  of  himself  getting  possession  of 
the  estate,  is  chargeable  as  an  executor  de  son  tort,  but 
he  is  to  be  allowed  all  such  payments  made  by  him  as  law- 
ful executors  or  administrators  may  or  ought  to  make  (e). 

The  authorities  are  not  agreed  as  to  whether  a  tortious  Scmhk,  there 

"  cannot  be  at 

executor  can  co-exist  with  a  lawful  one.     In  a  case  before  one  and  the 
referred  to  it  was  laid  down  that,  where  an  executor  proves 


(y)  Bcavmi  v.  Lord  Hastings,  2  (b)  mil  v.  Curds,  L.  R.  1  Et].  90. 

K.  &  J.  724.  (c)    Paull  V.    Simpso7i,  9  Q.   B. 

(:)    Hooper       v.        Summcrscft,  365  ;  Hill  v.  Curtis,  uhi  supra. 

"Wightw.  16.  {d)  Fault  v.  Simpson,  ubi  supra. 

(a)  Scrlc  V.  Wa^rivorth,  4  II.  &  (dd)  See  Hawcs  v.  Loader,  cited 

W.  9.     As  to  an  executor  dc  son  ante,  p.  262. 

tort  of   a  term,  see   Williams    v.  (c)    43    ElLz.    c.    8,    Appendix, 

Heales,  L.  R.  9  C.  P.  177.  p.  276. 
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legal  and  a 
tortious  exe- 
cutor of  the 
same  estate. 


Possession 
under  author- 
ity of  rightful 
executor  does 
not  charge  one 
as  executor 
de  son  tort  ; 
at  all  events, 
not  during  the 
life  of  the  per- 
son giving  the 
authority. 


or  administers,  if  another  takes  any  of  the  goods  and 
uses  and  disposes  of  them  as  his  own,  that  does  not  make 
him  an  executor  de  son  tort ;  but  that,  if  he  claims  to  be 
executor,  pays  debts  or  legacies,  &c.,  and  intermeddles  as 
executor,  he  may  be  charged  as  executor  de  son  tort, 
although  there  be  another  executor  of  right  (/).  But 
Sir  Thomas  Plumer,  M.R.,  was  of  a  contrary  opinion : 
I  apprehend,  he  said,  that  there  cannot  be  an  executor 
de  son  tort  constituted  by  intermeddling  with  the  assets 
of  a  testator,  Avhen  there  is  a  rightful  executor  acting  in 
the  administration  of  those  assets.  An  executor  de  son 
tort  can  be  only  where  no  person  is  clothed  with  the 
character  of  rightful  executor.  If  a  stranger  possesses 
himself  of  any  part  of  the  assets  in  the  lifetime  of  the 
original  executors,  the  only  effect  of  his  intermeddling  is 
to  create  a  privity  between  him  and  those  who  have  a 
legal  interest  in  the  estate,  and  to  make  him  responsible 
to  them  (g). 

Even  where  the  possibility  of  a  co-existence  of  the  two 
classes  of  executors  has  been  assumed,  it  has  nevertheless 
been  held  that  a  man  who  possesses  himself  of  the  effects 
of  the  deceased  under  the  authority  of,  and  as  agent  for, 
the  rightful  executor  cannot  be  charged  as  executor  de 
son  tort,  whether  the  will  has  been  proved  or  not  (A)  ;  and 
again — a  strong  case — a  person  who  is  permitted  by  an 
executor  to  possess  himself  of  part  of  the  assets  of  a  tes- 
tator, and  who,  after  the  executor's  death,  and  when  there 
is  no  legal  personal  representative  either  of  the  testator 
or  of  the  executor,  retains  the  assets,  and  acts  in  the 
execution  of  the  trusts  of  the  will,  is  not  executor  de  son 
tort  to  the  original  testator  {i).     But  with  the  last  case 


(/)  Head's  case,  5  Co.  33  b. 
((j)  TumUu  V.  Beck,   1  T.  &  E. 
438. 

(A)  Ballv.  Ellioll,  PeakeN.  P.  C. 


119  ;  Sykes  v.  Sylces,  L.  E.  5  C.  P. 
113.     See  post,  p.  268,  n.  (i). 
{i)  Tomlin  v.  Beck,  ubi  supra. 
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must  be  compared  that  of  Cottle  v.  Aldrich  (k),  where 
it  was  held  that,  although  a  person  cannot  be  charged 
as  executor  de  son  tort,  while  he  acts  under  a  power 
of  attorney  made  to  him  by  an  executor  who  has 
proved  the  will,  yet,  if  he  continue  to  act  after  the  death 
of  such  executor,  he  may  be  so  charged,  though  he  acts 
under  the  advice  of  another  executor  who  has  not 
proved  (Z). 

C.  The  Extent  of  the  Liahility  of  an  Executor 
de  son  tort. 

Though  an  executor  de  son  tort  pay  debts  duly  with  Executor  de 
all  the  assets  that   come  to  his  hands,  yet  the  rightful  to'actious'hy^ 
executor    [or    administrator]    shall    maintain   an   action  ^^^^^  personal 

representative, 

against  him,  but  he  may  give  such  payment  in  mitigation 

of  damages ;  yet  the  right  of  the  action  and  the  verdict 

shall  go  against  him  {m).     So,  he  is  liable  to  be  sued  by  creditor,  or 

a  creditor  [n),  or  legatee  (o),  of  the  deceased.  °^  ^  '. 

But  there  are  the  following  exceptions  to  his  liability,  but,  inab- 

He  cannot,  in  the  absence  of  the  legal  personal  represen-  personal  rewe- 

tative,  be  sued  for  the  administration  of  the  estate  of  the  tentative,  can- 
not be  sued 

{k)  5  Mau.  &  S.  175.  of  this  case,  nor  was  the  point  men- 

{l)  The  mere  fact  of  probate  or  tioned  :     ideo    qiioerc,    whether    it 

non-probate  should  make  no  differ-  must  be  understood  as  ovenuling 

ence.    See  Sykes  v.  Sykes,  L.  R.  5  C.  them. "      See    also     Welchman    v. 

P.  113,  and  ante,  p.  264.  Sturgis,  13  Q.  B.  552,  to  which  the 

(m)   Per  Holt,    C.J.,   Anon.,   12  same  observation  applies. 
Mod.  441  ;  Elicorthy  v.   Baiu).ford,  {n)  Kchlc  v.    Osbeston,   Hob.    49. 

3  H.  &  C.  330  ;  Fyson  v.  Cliambcrs,  In  such  an  action  the  executor  de 

9  M.  k  W.  460.     See  Moxuiiford  v.  son  tort  may  plead  plaie  ndminis- 

Gibson,  citadi post,  pp.  269,  270.    See  travil  (per  Holt,  C..T.,  Whitcliall  v. 

also,  as  to  the  recouping  in  damaf;es.  Squire,   Carth.    104;  see  Oxenham 

Woolley  V.  Clark,  5  B.  &  Al.  744,  v.  Clajip,  2  B.  &  Ad.  309).    A  person 

but  it  is  observed  in  Wms.  Exors.,  who,  being  sued  as  executor,  pleads 

p.  275,  —  "the  authorities  in  favour  plene  ad7nimstravit,doiiS  not  thereby 

of  the  right  of  an  executor  dc  soti  admit  that  he  is  rightful  executor 

tort  to  recoup  in  damages  payments  (  Yardlcy    v.    Arnold,    Car.    k    M. 

made  in  a  due  course  of  adininistra-  434). 
tion  were  not  cited  in  the  argument  (o>  Roll.  Abr.  919,  Exor.  (F.)  1. 
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for  administra-  deceased  even  though  it  be  allefjed  by  the  plaintiff  that 

tion  or  an  °  o  ^  i 

account.  the   defendant,  being   the   person   entitled  to  take   out 

representation,  refuses  to  apply  for  it,  and  impedes  the 
plaintiff  in  procuring  a  gi'ant  to  any  other  person  {p),  an 
executor  de  son  tort  ■  being  only  treated  as  executor  for 
the  purpose  of  being  charged,  not  for  any  other  pur- 
pose (q).  So  he  cannot  be  sued  for  an  account,  unless 
the  legal  personal  representative  be  before  the  Court  (r), 
though  he  be  himself  the  proper  person  to  take  out 
administration  (s).  When,  however,  it  is  said  that  such 
actions  will  not  lie  against  an  executor  de  son  tort,  ap- 
parently no  more  is  meant  than  that,  if  the  defendant 
can  by  any  means  bring  the  action  to  a  hearing  while  the 
record  is  imperfect  as  regards  parties,  the  plaintiff  must 
fail ;  for  the  plaintiff's  action  is  good,  if  he  can  at  the 
hearing  produce  the  letters  of  administration,  it  being 
immaterial  that  the  action  was  commenced  before  the 
grant  (t). 

An  executor  de  son  tort  is  liable  for  the  due  payment 
of  legacy  (it)  and  succession  {x)  duties. 

An  executor  de  son  tort  is  not  in  any  event  liable 
for  more  than  the  assets  which  have  come  to  his 
hands  (y). 


Liability  for 
duties. 


Liability 
limited  to 
assets  come  to 
hand. 


(ji)  Penny  v.  Watts,  2  Phillips, 
149  ;  Rowsell  v.  Morris,  L.  R.  17 
Eq.  20  (M.  R.),  dissenting  from 
Bayncr  v.  Kochler,  L.  R.  14  Eq. 
262,  and  Coote  v.  Whittington,  L. 
R.  16  Eq.  534  (Malins,  V.-C);  see 
Ambler  v.  Lindsay,  L.  R.  3  C.  D. 
198. 

(q)  Per  Lord  Cottenham,  Penny 
V.  Watts,  152. 

(?•)  Humphreys  v.  Sumphrcys,  3 
r.  Wms.  349 ;  Bcardmore  v.  Gregory, 
2  H.  &  M.  496 ;  Eawlings  v.  La)n- 
bcrt,  1  J.  &  H.  458  ;  Crcasor  v. 
Robinson,  14  Beav.  589.  And  see 
Cooke  V.   G Mings,  21   Beav.    497. 


But  it  is  sufficient  if  such  repre- 
sentative be  added  by  amendment 
{Beardmore  v.  Gregory). 

(s)  Creasor  v.  Rohiiison,  ubi 
siqyra. 

(t)  Horner  v.  Horner,  23  L.  J. 
Ch.  10 ;  Bate'inan  v.  Margerison, 
6  Ha.  496. 

(«)  36  Geo.  3,  c.  52,  s.  6,  Ap- 
pendix, p.  279. 

(.c)  16  &  17  Vict.  c.  51,  ss.  1,  44. 
And  see  ante,  p.  176. 

{y)  Per  Coke,  C.J.,  Laury  v. 
Aldred,  2  Brownl.  &  G.  185  ;  Yard- 
ley  V.  Arnold,  Car,  &  M.  434. 


EXECUTORS   DE  SON  TORT.  267 

An  executor  de  son  tort  of  a  rii^htful  executor  is  liable  Liability  of 

executor  de 

iu  the  same  manner  as  the  latter  (z).  son  tort  of 

Although  one  who  has  been  named  executor  and  has  ^q°_ 
intermeddled  can  be  compelled  to  take  probate  (a),  one  Executor  de 
who  has  intermeddled,  but  has  not  been  named  executor,  ^^^  ^te  com- 
cannot  be  compelled  to  take  a  grant  of  administration  (h)  ;  p^'J*^^  *?  ¥^^ 

^  °  \   /  '  out  admuustra- 

and  the  reason  of  the  distinction  has  been  said  to  be  tion. 
obvious,  viz.,  that  the  latter  may  be  sued  as  executor  de 
son  tort,  but  ought  not  to  be  compelled  to  carry  out  a 
trust  which  was  never  reposed  in  him,  and  which  parties 
interested  can  carry  out  themselves,  whereas  an  executor 
by  intermeddling  has  altered  and  perhaps  prejudiced  the 
estate  (c). 

D.  How  an  Executor  de  son  tort  may  obtain  his 
Discharge. 

Though  one  who,  having  intermeddled  in  the  affairs  of  Accountint;  to 
a  deceased,  lias  money  belonging  to  the  deceased  in  his  representative 
hands  at  the  time  when  an  action  is  brought  against  him  before  action 

°  °  brought  IS  a 

as  executor  for  a  debt  due  from  the  deceased,  is  liable  as  discharge : 
an  executor  de  son  tort;  yet  he  will  have  avoided  his 
liability,  if,  prior  to  action  brought,  he  has  paid  over  the 
money  to  the  rightful  administrator  (d).  This  was  the 
rule  at  law,  and  equity  followed  it ;  therefore,  it  was  held 
that,  if  an  executor  de  son  tort  can  prove  a  settled  account 
with  the  rightful  representative  before  action  commenced, 
it  is  -a  sufficient  answer  to  an  action  against  him  for  an 
account  (e). 

But  he  cannot  discharge  himself  by  delivering  over  the  it  is  no  dls- 

(z)  Meyrick  v.   Anderson,  14  Q.  tate,  sec  Chap.  XIX. 

B.  719.  (rf)  Padgct  v.  Priest,  2  T.  R.  97. 

(ffl)  Aiiie,  p.  12.  («)  Hill  V.   Curtis,  L.   R.   1  E-i. 

{h)  Davis,  in  tlic  goods  of,  29  L.  90,    in    which    L«rd    Cotteuhains 

J.  P.  &  M.  72.  dictum   to   the    contrary    in    Cur- 
ie)   Browne,    137.      As    to    the  mic)uu-l  v.  CarmicJmcl  (2  Phillips, 

powers  of  an  exjecutor  before  pro-  101)  was  dissented  from. 
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counfafter'  Property  of  the  deceased  to  the  rightful  representative 
action  brought,  after  action  commenced  against  him,  though  in  fact  no 
administration  was  granted  till  after  the  action  was 
brought  (/) ;  so  payments  made  by  an  executor  de  son 
tort  pending  an  action  for  an  account  of  an  intestate's 
estate  to  a  person  who  took  out  administration  after  the 
institution  of  the  action,  and  was  thereupon  made  a  co- 
defendant,  were  not  allowed  {g). 
or  to  account  He  must  furth  er  take  care,  in  order  to  obtain  his  dis- 
Eot  in  fact  charge,  that  the  person  to  whom  he  pays  over  the  assets 
rtpresentXve  ^^  ^"^  ^^^^  ^^®  legal  personal  representative.  The  widow 
(who,  however,  was  not  the  legal  personal  representa- 
tive {h) )  of  a  deceased  employed  A  to  collect  some  debts 
due  to  his  estate,  which  A  accordingly  collected,  and  paid 
over  to  the  widow,  believing  her  to  be  the  legal  personal 
representative.  The  widow  subsequently  died,  without 
having  obtained  administration,  and  it  was  held  that  A, 
having  received  moneys  which  he  knew  to  be  part  of  the 
estate  of  the  deceased,  and  not  having  accounted  for  such 
moneys  to  the  legal  personal  representative,  was  liable  to 
be  sued  as  executor  de  son  tort  (i). 

E.  Hoiv  far  the  Acts  of  an  Executor  de  son  tort  are 
binding  upon  the  Legal  Personal  Representative. 

The  old  rule  in      It  was  formerly  laid  down  broadly  that  all  lawful  acts. 

Coulter  s  case    ^^^^  ^^  paying  debts,  &c.,  done  by  an  executor  ds  son  tort 

were  good,  and  altered  the  property  against  the  lawful 

(/)  Curtis  V.    Vernon,  3  T.   R.  the  ■widow,  inasmuch  as  the  acts  of 

687,  afiSrmed  2  H.  Bl.  18  ;  Hill  v.  both   of  them  in  reference  to  the 

Curtis,  L.  R.  1  Eq.  90.  deceased's   estate  were  the  acts  of 

((/)  Layfield  v.  Layfield,   7  Sim.  wrongdoers,   and  the  law  does  not 

172.  recognise  the  relation  of  principal 

{h)  See  L.  R.  5  C.  P.  115,  n  (2).  and  agent  as  existing  amongst  such. 

{i)  Sharland   v.    Mildon,   5  Ha.  As  to  the  liability  of  an  agent  of  one 

469.      In  this  case  the  lialnlity  was  who  is  adualhj  the  legal  jtersoual 

held  not  to  be  avoided  by  the  sug-  representative,  see  ante,  p.  264. 
gestion  that  A  acted  as  the  agent  of 
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executor  or  administrator  (A;).  So  far  as  that  proposition 
made  the  validity  as  against  the  legal  personal  repre- 
sentative of  the  acts  of  an  executor  de  son  tort  depend 
upon  their  lawfulness,  it  is  good  law  at  the  present  day  ; 
for  such  acts  are  good  against  the  true  representative 
of  the  deceased  where  they  are  lawful,  and  such  as  the 
true  representative  would  be  bound  to  perform  in  a  due 
course  of  administration  (Z).  But  the  proposition  requires  requires  limi- 
limitation   in   another  direction.     In  Mountford  v.  Gih-  „     '      , 

•^  _       ,  Mountford  v. 

son  (m).  Lord  Ellenborough  said,  after  reviewing  the  Gibson. 
previous  cases : — "  When  it  is  laid  down  generally  that 
payments  made  [acts  done]  in  a  due  course  of  adminis- 
tration by  one  who  is  executor  de  son  tort  are  good,  that 
must  be  understood  of  cases  where  such  payments  were 
made  by  one  who  is  proved  to  have  been  acting  at  the 
time  in  the  character  of  executor,  and  not  a  mere  solitary 
act  of  wrong  in  the  very  instance  complained  of,  by  one 
taking  upon  himself  to  hand  over  the  goods  of  the  [de- 
ceased] to  a  creditor."  ....  In  the  contrary  case,  "  the 
whole  system  of  administration  of  a  [deceased's]  effects 
would  be  put  an  end  to,  and,  instead  thereof,  an  authorised 
scramble  introduced  by  law  among  the  creditors  for  priority 
of  payment,  where  the  assets  were  insufficient ;  and  such 
as  had  no  chance  of  payment  in  the  regular  course  of  ad- 
ministration would  by  underhand  means  plant  a  beggar 
in  the  [deceased's]  house,  and,  under  colour  of  his  being 
thus  made  an  executor  de  son  tort,  would  obtain  a  de- 
livery from  him  of  the  goods  with  which  they  had  re- 
spectively furnished  the  [deceased].  It  may  be  said  that 
such  a  transaction  might  be  impeached  on  the  ground  oi 


{k)  Coulter's  ca.,  5  Co.  30  b  ;  Par-  bind  him  when  he  has  become  right- 

ker  V.  Kett,  12  Mod.  471.  ful  executor  {Hornby  v.  Glenn,  1  A. 

(l)  Buckley  v.  Barber,  6  Ex.  164.  &  E.  49). 
An  agreement  by  an  executor  dcso/i  {m)  4  East,  44G. 

iurl  to  surrender  a  lease  docs  not 
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fraud  ;  but,  if  a  creditor  could  thus  acquire  a  title  to  the  [de- 
ceased's] property  by  the  naked  act  of  delivery  to  another, 
it  would  be  very  difficult  in  many  cases  to  prove  that  such 
delivery  had  been  made  in  collusion  with  the  creditor  who 

received  the  goods  {n) A  difference  may  easily  be 

conceived  between  an  action  by  a  creditor  against  one  who 
has  intermeddled,  and  whom  he  sues  in  the  character  of 
executor  generally,  which  may  estop  the  plaintiff  from 
saying  that  the  defendant  is  not  lawful  executor,  and  an 
action  by  the  lawful  administrator  against  such  inter- 
meddler  to  disaffirm  all  his  acts,  and  where  the  defendant 
is  to  justify  or  defend  himself  under  the  character  of  an 
executor  de  son  tort.  An  act  may  well  be  sufficient  to 
charge  the  party  himself  as  executor  de  son  tort,  which 
would  not  be  sufficient  to  justify  a  wrongdoer  claiming 
title  under  it "  (o).  It  was  held  accordingly  in  Moiintford 
V.  Gibson  that  a  creditor  of  an  intestate,  who  received 
goods  of  the  intestate  after  his  death  from  his  widow  in 
payment  of  the  debt,  cannot  protect  his  possession  against 
an  action  of  trover  by  the  lawful  administrator  upon  the 
ground  of  such  delivery  having  been  made  by  one  who 
had  by  such  intermeddling  made  himself  executrix  de  son 
tort,  no  fact  appearing  to  give  colour  to  her  having  acted 
in  that  respect  in  the  character  of  executrix  except  the 
single  act  of  wrong  complained  of,  in  which  the  defendant 
participated.  In  Thompson  v.  Harding  (p)  it  was  simi- 
larly held  that  acts  sufficient  to  make  an  executor  de  son 
tort  chargeable  as  such  do  not  necessarily  make  the  pay- 
ment good  against  the  rightful  executor  ;  but  that,  where 
the  executor  de  son  tort  is  really  acting  as  executor,  and 
the  party  with  whom  he  deals  has  fair  reason  for  sup- 
posing that  he  has  authority  to  act  as  such,  his  acts  shall 
bind  the  rightful  executor  and  alter  the  property. 

(w)   Per      Lord      EUonboroiigh,  (o)  Per  cundcm,  ibid. 

Mountford.y.  Gibson,  4  East,  446.  (jj)  2  E.  &  B.  630. 
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F.  The  Perso7ial  Disadvantages  of  a  Tortious 
Executor  shii^. 

An  executor  of  his  own  wrong  shall  not  retain  any  part  Executor  dc 
of  the  deceased's  goods  to  satisfy  his  own  debt,  for  from  retain  for  Ms 
thence  would  ensue  great  inconvenience  and  confusion ;  *^  ^   ' 
for  every  creditor  (and  chiefly  when  the  goods  of  the  de- 
ceased are  not  sufficient  to  satisfy  all  the  creditors)  would 
contend  to  make  himself  executor  of  his  own  wrong,  to 
the  intent  to  satisfy  himself  by  retainer,  by  which  others 
would  be  baired ;  and  it  is  not  reasonable  that  one  should 
take  advantage  of  his  own  wrong  {q).     That  the  power  of 
retainer,  which  is  incident  to  a  rightful  (9*),  is  wanting  to  even  with  con- 

-.  .        .  1  I-   1      1   /  \       •        sent  of  riglit- 

a  wrongful,  executorship,  is  very  well  established  (s) ;  m-  fui  represeuta- 

deed,  there  is  no  such  retainer,  even  with  the  assent  of  the  ^^^' 

rightful  representative  {t).     However,  an  executor  of  his 

own  wrong  may  retain,  if  he  himself  obtain  administration,  unless  he  him- 

though  he  obtain  it  i^endente  lite,  for  the  administration  ministration! " 

purges  the  wrong  which  he  did  as  executor  de  son  tort  (u) ; 

and  it  would  seem  that,  by  the  statute  43  Eliz.  c.  8  (x), 

an  executor  de  son  tort  by  gift,  &c.,  of  an  administrator  Statute  of  43 

who  had  administration  by  covin  may  retain  (y). 

Generally,  an  executor  de  son  tort  is  liable  to  all  the  ^'^^^'''^^  p™- 

position. 

iq)  Coulter's  ca.,  5  Co.,  30  a.  Moore,  126).      As  to  this  doctrine 

(r)  Ante, -p.  163.  of  relation,  see  a?i^c,  p.  130.    Never- 

{s)  Sea  iurther  Alexander  V.  Laiic,  thelcss,    obtaining    administration 

Yelv.    137  ;  Prhice  v.    Rowson,   1  does  not  abate  an  action  brought 

Mod.   208,   2  Mod.   51  ;  Whipiicr's  against  a  man  as  executor  dc  son 

ca..  Dyer  2  a,  in  margin.  tori;   it  may  proceed   against  him 

[1)  Curtis  V.  Fe?*?io?i,  3T.  R.  587,  for  the  goods  he  administered  be- 

affirmed  2  H.  Bl.  18.  fore   rightful    administration   com- 

(m)  WilliaTnson  v.  Norwitch,  Sty.  mitted  to  him  (  JVilliamson  v.  Nor- 

337j  Pync-v.  JVoollmid,  2  Ventr.  witch,  uM  supra ;  Lauryy.  Aldrcd, 

179.     So,  where  an  executor  dc  son  2  Brownl.  &  G.  185). 

<or<  sold  goods, and  then  obtained  ad-  {x)  Appendix,  p.  276. 

ministration,  the  sale  was  held  good  (y)  Com.     Dig.    Admor.    (C  3). 

by    relation    {Kenrick    v.   Bunjcs,  Sec  2  H.  Bl.  26,  n.  {b). 
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trouble  of  an  executorship  without  any  of  the  profits  or 
advantages  {z) ;  he  has  all  the  liabilities  and  none  of  the 
privileges  that  belong  to  the  character  of  executor  (a). 

(2)  2  Bl.  Comm.  507.  not  be  pressed  quite  to  their  fullest 

(a)  Per   Lord   Cottenham,     Car-  extent  ;     two    exceptions    to    the 

michael  v.  Carmichacl,   2  Phillips,  liabilities  are  noted,  a7ite,  p.  265. 

101,     These  words,  however,  must 
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PART   I.— STATUTES. 


Note. — Tim  folloioing  Statutes  are  arranged    chronolofjkaUy.      The 
references  in  the  inner  -margin  are  to  the  pages  of  the  Text. 


13  EDW.  I.  (Stat.  Westm.  Sec). 

111.  XXIII.  Execiitors  from  henceforth  shcall  have  a  writ  ot 
accompt,  and  the  same  action  and  process  in  the  same  writ  as  the 
testator  might  have  had,  if  he  had  lived. 


4  EDW.  III. 


112.  VII.  Item,  whereas  in  times  past  executors  have  not  had  actions 
for  a  trespass  done  to  their  testators,  as  of  the  goods  and  chattels 
of  the  same  testators  carried  away  in  their  life,  and  so  such 
trespasses  have  hitherto  remained  unpunished  ;  it  is  enacted, 
that  the  executors  in  such  cases  shall  have  an  action  against 
the  trespassers,  and  recover  their  damages  in  like  manner  as 
they,  whose  executors  they  he,  would  have  had,  if  they  were  in 
Hfe. 


25  EDW.  III.,  STAT.  V. 

\\\  V.  Item,  it  is  accorded  and  estahliahed,  that  executors  of  execu- 
112.  tors  shall  have  actions  of  debts,  accompts,  and  of  goods  carried 
away  of  the  first  testators,  and  e.xccution  of  statutes  merchant  and 
recognisances  made  in  court  of  record  to  the  first  testator,  in  the 
same  manner  as  the  first  testator  should  have  had,  if  he  were  in 
life ;  *  *  *  and  that  the  same  executors  of  executors  shall 
answer  to  other  of  as  much  as  they  have  recovered  of  the  goods 
of  the  first  testator,  as  the  first  executors  should  do,  if  they  were 
in  full  life. 

T 
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31  EDW.  III.,  STAT.  I. 

XI.  Item,  it  is  accorded  and  assented,  that  in  case  where  a  man  37,  40, 
dieth  intestate  the  ordinaries  shall  dispute  the  next  and  most  ^2,  68, 
lawful  friends  of  the  dead  person  intestate  to  administer  his  goods  ;  i  o",      ' 
which  deputies  shall  have  an  action  to  demand  and  recover  as 
executors  the  debts  due  to  the  said  person  intestate  in  the  King's 
Court,  for  to  administer  and  dispend  for  the  soul  of  the  dead  ;  and 
shall  answer  also  in  the  King's    Court  to  other  to  whom  the 
said  dead  person  was  holden  and  bound,  in  the  same  manner 
as  executors  shall  answer    *    *    * 


21  HEN.  VIII.,  CHAP.  IV. 

An  Act  concerning  Executors  of  Last  JVills  and  Testaments. 

I.  *  *  *  Where  part  of  the  executors  named  in  any  such  testa-  143. 
nient  of  any  such  person  so  making  or  declaring  any  such  Avill  of 
any  lands,  tenements,  and  liereditaments  to  be  sold  by  his  execu- 
tors after  the  death  of  any  such  testator,  do  refuse  to  take  upon 
him  or  them  the  administration  and  charge  of  the  same  testament 
and  last  will  wherein  they  be  so  named  executors,  and  the  residue 
of  the  same  executors  do  accept  and  take  upon  them  the  cure  and 
charge  of  the  same  testament  and  last  will,  then  all  bargains  and 
sales  of  such  lands,  tenements,  or  other  hereditaments  so  willed  to 
be  sold  by  the  executors  of  any  such  testator  by  him  or  them  only 
of  the  said  executors  that  so  doth  accept  any  such  cure  or  charge 
of  administration  of  any  such  will  or  testament  shaU  be  as  good 
and  as  effectual  in  the  law  as  if  all  the  residue  of  the  same  execu- 
tors, named  in  the  same  testament,  so  refusing  the  administration 
of  the  same  testament,  had  joined  with  him  or  them  in  the  making 
of  the  bargain  and  sale  of  such  Lands,  tenements,  or  other  here- 
ditaments so  willed  to  be  sold  by  theii-  executors  of  any  of  such 
testator. 


21  HEN.  VIII.,  CHAP.  V. 

An  Act  concerning  fines  and  sums  of  money  to  he  taken  by  the  Minis- 
ters of  Bislwps  and  other  Ordinaries  of  Holy  Church  for  the 
Probate  of  Testament. 

III.   In  case  any  person  die  intestate,  or  that  the  executors  „-     .r. 

named  in  any  such  testaments  refuse  to  prove  the  said  testament,  42'  43* 

then  the  said  Ordinary,  or  other  person  or  persons  having  autho-  ■*^>  ^■^» 

56,  62, 
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68,  72,  rity  to  take  probate  of  testaments  as  is  above  said,  shall  grant  the 
ailministration  of  the  goods  of  the  testator  or  person  deceased  to  the 
Avidow  or  to  the  next  of  his  kin  or  to  both,  as  by  the  discretion  of 
the  same  ordinary  shall  be  thought  good.  *  *  *  And  in  case 
where  divers  persons  claim  the  administration  as  next  of  kin, 
which  be  equal  in  degree  of  kindred  to  the  testator  or  person 
deceased,  and  where  any  person  only  desireth  the  administration 
as  next  of  kin,  where  indeed  divers  persons  be  in  equality  of 
kindred  as  is  aforesaid,  then  in  every  such  case  the  Ordinarj^  to  be 
at  his  election  and  liberty  to  accept  any  one  or  more  making 
request,  where  divers  do  require  the  administration  ;  or  where  but 
one,  or  more  of  them,  and  not  all  being  in  equality  of  degree, 
do  make  request,  then  the  Ordinary  to  admit  the  widow  and 
him  or  them  only  making  request,  or  any  one  of  them,  at  his 
pleasure    *    *    * 


32  HEN.  VIII.,  CHAP.  XXXVII. 
For  recovery  of  Arrearages  by  Executors  and  Administrators. 

116.  I.  *  *  *  The  executors  and  administrators  of  every  such 
person  or  persons  unto  whom  any  such  rent  or  fee  farm  is  or  sliall 
be  due  and  not  paid  at  the  time  of  his  death  shall  and  may  have 
an  action  of  debt  for  all  such  arrearages  against  the  tenant  or 
tenants  that  ought  to  have  paid  the  said  rent  or  fee  farms  so  being 
behind  in  the  life  of  their  testator,  or  against  the  executors  or 
administrators  of  the  said  tenants  ;  and  also  furthermore  it  shall 
be  lawful  to  every  such  executor  and  administrator  of  any  such 
person  or  persons,  unto  whom  such  rent  or  fee  farm  is  or  shall  be 
due  and  not  paid  at  the  time  of  his  death  as  is  aforesaid,  to 
distrain  for  the  arrearages  of  all  such  rents  and  fee  farms  ujaon  the 
lands,  tenements,  and  other  hereditaments  which  were  charged 
with  the  payment  of  such  rents  or  fee  farms,  and  chargeable  to  the 
distress  of  the  said  testator,  so  long  as  the  said  lands,  tenements, 
and  hereditaments  continue,  remain,  and  be  in  the  seisin  or  pos- 
session of  the  said  tenant,  who  ought  immediately  to  have  paid 
the  said  rent  or  fee  farm  so  being  behind  to  the  testator  in  his 
life,  or  in  the  seisin  or  possession  of  any  other  person  or  persons 
claiming  the  said  lands,  tenements,  and  hereditaments  only  by 
and  from  the  said  tenant  by  purchase,  gift,  or  descent ;  in  like 
manner  and  form  as  their  said  testator  might  or  ought  to  have 
done  in  his  lifetime. 


T  2 
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43  ELIZ.,  CHAP.  YIII. 

An  Act  against  fraudulent  Administration  of  Intestates'  Goods. 

Forasmuch  as  it  is  often  out  in  ure,  to  the  defrauding  of  creditors,  263, 
that  such  persons  as  are  to  have  the  administration  of  the  goods  "'  ■ 
of  others  dying  intestate  committed  unto  them,  if  they  require  it, 
will  not  accejDt  the  same,  but  suifer  or  procure  the  administration 
to  be  granted  to  some  stranger  of  mean  estate,  and  not  of  kin  to 
the  intestate,  from  whom  themselves  or  others  by  their  means  do 
take  deeds  of  gifts  and  authorities  by  letter  of  attorney,  whereby 
they  obtain  the  state  of  the  intestate  into  their  hands,  and  yet 
stand  not  subject  to  pay  any  debts  owing  by  the  same  intestate, 
*  *  *  ;  be  it  enacted,  &c.,  that  every  person  and  persons 
that  hereafter  shall  obtain,  receive,  or  have  any  goods  or  debts  of 
any  person  dying  intestate,  or  a  release  or  other  discharge  of  any 
debt  or  duty  that  belonged  to  the  intestate,  upon  any  fraud  as  is 
aforesaid,  or  without  such  valuable  consideration  as  shall  amount 
to  the  value  of  the  same  goods  and  debts  or  near  thereabouts, 
except  it  be  in  or  towards  satisfaction  of  some  just  and  princijial 
debt  of  the  value  of  the  same  goods  or  debts  to  him  owing  by  the 
intestate  at  the  time  of  his  decease,  shall  be  charged  and  charge- 
able as  executor  of  his  own  wrong,  and  so  far  only  as  all  such 
goods  and  debts,  coming  to  his  hands  or  whereof  he  is  released  or 
discharged  by  such  administrator,  will  satisfy ;  deducting  never- 
theless to  and  for  himseK  allowance  of  all  just,  due,  and  principal 
debt  upon  good  consideration  without  fraud  owing  to  him  by  the 
intestate  at  the  time  of  his  decease,  and  of  all  other  payments 
made  by  him,  which  lawful  executors  or  administrators  may  and 
ought  to  have  and  pay  by  the  laws  and  statutes  of  this  realm. 


22  &  23  CAR  II.,  CHAP.  X. 

An  Act  for  the  better  settling  Intestates'  Estates. 

How  surplus-         II.  Provided  always,  and  be  it  enacted  by  the  authority  afore-  180. 

age  of  estate  of  grii,j^  tliat  all  ordinaries,  and  every  other  person  who  by  this  Act 

intestatVTs  to    ^^  enabled  to  make  distribution  of  the  surplusage  of  the  estate  of 

be  distributed,  any  person  dying  intestate,  shall  distribute  the  whole  surplusage 

of  such  estate  or  estates  in  manner  and  form  following  ;  that  is  to 

say,  one  third  part  of  the   said  surplusage  to  the  wife  of  the 

intestate,  and  all  the  residue  by  equal  portions  to  and  amongst 

the  children  of  such  persons  dying  intestate,  and  such  persons  as 

legally  represent  such  children,  in  case  any  of  the  said  children 
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be  then  dead,  other  than  such  child  or  children  (not  being  heir-at- 
law)  who  shall  have  any  estate  by  the  settlement  of  the  intestate, 
or  shall  be  advanced  by  the  intestate  in  his  lifetime,  by  portion  or 
portions  equal  to  the  share  which  shall  by  such  distribution  be 
allotted  to  the  other  children  to  wliom  such  distribution  is  to  be 
made  ;  and  in  case  any  child  other  than  the  heir-at-law  who  shall 
have  any  estate  by  settlement  from  the  said  intestate,  or  shall  be 
advanced  by  the  said  intestate  in  his  lifetime  by  portion  not  e4ual 
to  the  share  which  will  be  due  to  the  other  children  by  such  dis- 
tribution as  aforesaid,  then  so  much  of  the  surplusage  of  the  estate 
of  such  intestate  to  be  distributed  to  such  child  or  children  as 
shall  have  any  land  by  settlement  from  the  intestate,  or  were 
advanced  in  the  lifetime  of  the  intestate,  as  shall  make  the  estate 
of  all  the  said  children  to  be  equal  as  near  as  can  be  estimated  ; 
but  the  heir  at  law,  notwithstanding  any  land  that  he  shall  have 
by  descent  or  otherwise  from  the  intestate,  is  to  have  an  equal 
part  in  the  distribution  with  the  rest  of  the  children,  without  any 
consideration  of  the  value  of  the  land  which  he  hath  by  descent  or 
otherwise  from  the  intestate.  And  in  case  there  be  no  children, 
nor  any  legal  representatives  of  them,  then  one  moiety  of  the  said 
estate  to  be  allotted  to  the  wife  of  the  intestate,  the  residue  of  the 
said  estate  to  be  distributed  equally  to  every  of  the  next  of 
kindred  of  the  intestate  who  are  in  equal  degree,  and  those  who 
legally  represent  them  :  Provided  that  tliere  be  no  representations 
admitted  among  collaterals  after  brothers  and  sisters'  children  ; 
and  in  case  there  be  no  wife,  then  all  the  said  estate  to  be  dis- 
tributed equally  to  and  amongst  the  children  ;  and  in  case  there 
be  no  child,  then  to  the  next  of  kindred  in  equal  degree  of  or  unto 
the  intestate,  and  their  legal  representatives  as  aforesaid,  and  in  no 
other  manner  whatsoever. 
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29  CAR.  II.,  CHAP.  III. 
An  Ad  for  Prevention  of  Frauds  and  Perjuries. 

198.       IV.  And  be  it  further  enacted  bv  the  authoritv  aforesaid,  that  Promises  ^^f^ 

agreements  by 
from  and  after  the  said  four  and  twentieth  day  ot  June  no  action  ^^j.^^ 

shall  be  brought  whereby  to  charge  any  executor  or  administrator 

upon  any  special  promise  to  answer  damages  out  of  his  own  estate, 

•  or  wherelty  to  charge  the  defendant  upon  any  special  promise  to 

answer  for  the  debt,  default,  or  miscarriages  of  another  person,  or 

to  charge  any  person  upon  any  agreement  made  upon  considtTa- 

tion  of  marriage,  or  upon  any  contract  or  sale  of  laud.<,  tenements 
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or  hereditaments,  or  any  interest  in  or  concerning  tliem,  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof ;  imless  the  agreement  upon  which 
such  action   shall  be   brought,   or  some   memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,   or  some   other    person  thereunto   by  him  lawfully 
authorised. 
Husbands  not        XXV.  And  for  the  explaining  one  Act  of  this  present  Parlia- 37, 
'^o^l'^^'l^'^ls  to  ment,  intituled  An  Act  for  the  better  settling  Intestates'  Estates,  180. 
tion  of  the  per-  ^^^  ^*  declared  by  the   authority  aforesaid,  that  neither  the  said 
sonal  estates  of  Act  nor  anything  therein  contained  shall  be  construed  to  extend 
!^'i*^!,^  J.^yf^'  ^  to  the  estates  of  feme  coverts  that  shall  die  intestate,  but  that 
^IQ  '    '  their  husbands  may  demand  and  have  administration  of  their 

rights,  credits,  and  other  personal  estates,  and  recover  and  enjoy 
the  same,  as  they  might  have  done  before  the  making  of  the 
said  Act. 


1 


30  CAR.  IL,  CHAP.  VII. 

An  Act  to  enable  Creditors  to  recover  their  Debts  of  the  Executors 
and  Administrators  of  Executors  in  their  oivu  lorong. 

*  *  *  all  and  every  the  executors  and  administrators  of  206. 
any  person  or  persons  who  as  executor  or  executors  in  his  or  their 
own  wi'ong  or  administrators  shall  waste  or  convert  any  goods, 
chattels,  estate,  or  assets  of  any  person  deceased  to  their  own  use, 
shall  be  liable  and  chargeable  in  the  same  manner  as  their  testator 
or  intestate  would  have  been,  if  they  had  been  living. 


1  JAC.  II.,  CHAP.  XVII. 

An  Act  for  reviving  and  continuance  of  several  Acts  of  Parliament 
therein  mentioned. 

YII.  *    *     *    If  after  the  death  of  a  father  any  of  his  children  180. 
shall  die  intestate  without  wife  or  children  in  the  lifetime  of  tlie 
mother,  every  brother  and  sister  and  the  rejjresentatives  of  them 
shall  have  an  equal  share  with  her. 


APPENDIX.  279 


4  &  5  W.  &  M.,  CHAP.  XXIV. 

An  Act  for  revivinr/,  continumg,  and  explaining  several  Laws 
therein  mentioned,  ivhich  are  exj)ired  and  near  expiring. 

^^^^-  XII.  *  *  *  And  forasmuch  as  it  hatli  been  a  doubt  whether 
the  said  Act  [30  Car.  2,  c.  7]  did  extend  to  any  executor  or 
executors,  administrator  or  administrators,  of  any  executor  or 
administrator  of  right,  who,  for  want  of  priority  in  law,  were  not 
l)efore  answerable,  nor  could  be  sued  for  the  debts  due  from  or  by 
the  first  testator  or  intestate,  notwithstanding  that  such  executors 
or  administrators  had  wasted  the  goods  and  estate  of  the  first 
testator  or  intestate,  or  converted  the  same  to  his  or  their  own 
use  :  for  remedy  whereof  be  it  enacted  *  *  *  that  all  and 
every  the  executor  and  executors,  administrator  or  administrators 
of  such  executor  or  administrator  of  right,  who  shall  waste  or  con- 
vert to  his  own  use  goods,  cliattels,  or  estate  of  his  testator  or 
intestate,  shall  from  henceforth  be  liable  and  chargeable  in  the 
same  manner  as  his  or  their  testator  or  intestate  should  or  might 
have  been,  any  law  or  usage  to  the  contrary  notwithstanding. 


36  GEO.  III.,  CHAP.  LII. 

An  Act  for  repealing  certain  Duties  on  Legacies  and  Shares  of 
Personal  Estates,  and  for  granting  other  Duties  thereon,  in 
certain  cases.  [26th  April,  1796.] 

175,      VI.  And  be  it  further  enacted,  that  the  duties  hereby  imposed  Duties  to  be 

266.  shall,  in  all  cases  in  which  it  is  not  herel)y  otherwise  provided,  be  1""^'  ''y  ^^^' 

accounted   for,   answered,  and  paid,    iiy  the   person  or  persons  uiinigtrators 

having  or  taking  the  burthen  of  the  execution  of  the  will  or  other  on  retaining 

testamentary  instrument,  or  the  administration  of  the  personal  f'"  P'V "8 

estate  of  any  person  deceased,  upon  retainer  for  his,  her,  or  their 

own  benefit,  or  for  the  benefit  of  any  other  person  or  persons,  of 

any  legacy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any 

personal  estate,  or  any  part  of  such  residue,  whicli  he,  she,  or  they 

shall  be  entitled  .so  to  retain,  either  in  his,  her,  or  their  own  right, 

or  in  the  right  or  for  the  benefit  of  any  other  person  or  persons ; 

and  also  upon  delivery,  payment,  or  other  satisfaction  or  discharge 

whatsoever,  of  any  legacy,  or  any  part  of  any  legacy,  or  of  the 

Tesidue  of  any  personal  estate,  or  any  part  of  such  residue,  to 

which  any  other  person  or  persons  shall  be  entitled  ;  and  in  case  If  tluty  be  not 

any  person  or  persons  having  or  taking  the  burthen  of  such  exe-  ^       betore 

.  1     •    •  •  r  ■  1     1    11  •      r       1  •     1  legacies  are 

cutiun  or  administration  as  aforesaid,  shall  rctam  lor  his,  her,  or  retained  by 
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executors,  or 
discharged, 
they  having 
deducted  it, 
the  amount  to 
be  a  debt  from 
them  to  his 
Majesty ;  and 
if  they  pay 
legacies  with- 
out deducting 
the  duty,  it 
shall  be  a  debt 
from  both 
parties. 


If  legatees  re- 
fuse to  accept 
legacies,  duty 
deducted,  the 
Court,  in  case 
of  suit,  may 
order  them  to 
pay  costs; 


their  own  benefit,  or  for  the  benefit  of  any  other  person  or  persons, 
any  legacy,  or  any  part  of  any  legacy,  or  the  residue  of  any  per- 
sonal estate,  or  any  part  of  such  residue,  which  such  2:)erson  or 
persons  shall  be  entitled  so  to  retain  either  in  his,  her,  or  their 
own  right,  or  in  the  right  or  for  the  benefit  of  any  other  person  or 
persons,  and  upon  which  any  duty  shall  be  chargeable  by  virtue 
of  this  Act,  not  having  first  paid  such  duty,  or  shall  deliver,  pay, 
or  otherwise  howsoever  satisfy  or  discharge  any  legacy,  or  any  part 
of  any  legacy,  or  the  residue  of  any  personal  estate,  or  any  part 
thereof,  to  which  any  other  person  or  persons  shall  be  entitled, 
and  upon  which  any  duty  shall  be  chargeable  by  virtue  of  tliis 
Act,  having  received  or  deducted  the  duty  so  chargeable,  then  and 
jn  every  of  such  cases,  the  duty  which  shall  be  due  and  payable 
upon  every  such  legacy,  and  part  of  legacy  and  residue,  and  part 
of  residue  respectively,  and  which  shall  not  have  been  duly  paid 
and  satisfied  to  his  Majesty,  his  heirs  and  successors,  according  to 
the  provisions  of  this  Act,  shall  be  a  debt  of  such  person  or  per- 
sons having  or  taking  the  burthen  of  such  execution  or  adminis- 
tration as  aforesaid,  to  his  Majesty,  his  heirs  and  successors  ;  and 
in  case  any  such  person  or  persons  so  having  or  taking  the  burthen 
of  su(*h  execution  or  administration  as  aforesaid,  shall  deliver,  pay, 
or  otherwise  howsoever  satisfy  or  discharge  any  such  legacy  or 
residue,  or  any  part  of  any  such  legacy  or  residue,  to  or  for  the 
benefit  of  any  person  or  persons  entitled  thereto,  without  having 
received  or  deducted  the  duty  chargeable  thereon  (such  duty  not 
having  been  first  duly  paid  to  his  Majesty,  his  heirs  or  successors, 
according  to  the  provisions  herein  contained),  then  and  in  every 
such  case  such  duty  shall  be  a  debt  to  his  Majesty,  his  heirs  and 
successors,  both  of  the  person  or  persons  who  shall  make  such 
delivery,  payment,  satisfaction,  or  discharge,  and  of  the  person  or 
persons  to  whom  the  same  shall  be  made. 

XXIV.  And  be  it  further  enacted,  that  if  any  person  or  persons  175. 
having  or  taking  the  burthen  of  the  execution  of  the  will  or  other 
testamentary  instrument,  or  the  administration  of  the  personal 
estate  of  any  person  deceased,  or  any  other  person  or  persons 
hereby  made  chargeable  with  duty,  shall  declare  himself,  herself, 
or  themselves  ready  and  willing,  and  shall  accordingly  ofl^er  to 
pay  any  pecuniary  legacy,  or  residue  or  part  of  residue,  deducting 
the  duty  payable  thereon,  or  shall  in  like  manner  offer  to  deliver 
or  otherwise  dispose  of  any  specific  legacy,  or  any  specific  pro- 
perty, part  of  any  residiie  of  any  personal  estate,  to  or  for  the 
benefit  of  the  person  or  persons  entitled  thereto,  or  to  any  trustee 
or  trustees  for  such  person  or  persons,  uj^on  payment  of  the  duty 
payable  in  respect  thereof,  and  the  person  or  persons  entitled  to 
such  legacy,  or  residue  or  part  of  lesiduc,  or  the  trustee  or  trustees 
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for  such  person  or  persons,  shall  refuse  to  accept  such  oflfer,  and 
to  give  a  proper  release  and  discharge  for  such  legacy  or  residue, 
or  so  much  thereof  as  shall  he  offered  to  he  paid,  delivered,  or 
other\\'ise  disj^osed  of  as  aforesaid,  then,  and  in  such  case,  although 
no  actual  tender  shall  he  made,  if  any  suit  shall  he  afterwards  insti- 
tuted for  such  legacy  or  effects,  respecting  which  such  offer  shall 
have  been  made,  it  shall  be  la^vful  for  the  Court  in  which  such 
suit  shall  be  instituted  to  order  all  costs,  charges,  and  expenses 
attending  the  same  to  be  paid  l)y  the  person  or  j^ersons  who  shall 
have  refused  to  accept  such  offer,  and  to  give  or  join  in  such  release 
or  discharge,  or  to  order  such  costs,  charges,  and  expenses  to  be 
deducted  and  retained  out  of  such  legacy  or  effects,  together  with 
the  duty  payable  thereon,  as  the  said  Court  shall  see  fit ;  and  in  and  in  ssuits 

case  any  suit  shall  be  instituted  for  payment  of  any  legacy,  or  '^'^^re  the 

•'  '■    •'  11  party  sued  may 

residue  or  part  of  residue,  of  any  personal  estate,  and  the  person  -wish  to  stop 

or  persons  sued  for  the  same  shall  be  desirous  of  staying  proceed-  proceedings  on 

ings  in  such  suit,  on  payment  of  the  money  due,  or  delivering  or  P'^'J^ent  o     e- 

otherwise  disposing  of  the  specific  effects  demanded,  after  deduct-  [^„  duty^  the 

ing  or  receiving  the  duty  payable  thereon,  it  shall  be  lawful  for  Court  may 

the  Court  in  which  such  suit  shall  be  instituted,  if  it  shall  see  fit,  make  order 

T      •       •  ■,  1        1      n  therein, 

on  application  ui  a  summary  way,  to  make  such  order  tor  payment 

of  such  legacy,  or  residue  or  part  of  residue,  or  for  delivering  or 

otherwise  disposing  of  such  effects,  and  for  payment  of  the  duty 

jtayable  thereon,  and  all  such  costs,  charges,  and  expenses  attending 

such  suit,  as  shall  be  just. 

I'S.      XXVI.  Provided  always,  and  be  it  further  enacted,  that  any  Executors  may 
person  or  persons  having  or  taking  the  burthen  of  the  execution'^i^<;harge  le- 
of  any  will  or  other  testamentary  instrument,  or  the  administra-  j^^^^^  of  tjjg 
tion  of  the  personal  estate  of  any  person  deceased,  may  from  time  duty  accrued, 
to  time  pay,  deliver,  or  otherwise  dispose  of  any  legacy,  or  any 
part  of  any  legacy,  or  make  distribution  of  any  part  of  the  residue 
of  any  personal  estate,  on  payment  from  time  to  time  of  such 
proportions  of  the  duty  hereby  imposed  as  shall  accrue  in  respect 
of  such  pai-t,  of  such  personal  estate  as  shall  be  so  administered. 

175.      XXVII.  And  be  it  further  enacted,  that  no  person  or  persons  No  legacy, 
having  or  taking  the  burthen  of  the  execution  of  any  will  or  testii-  hable  to  duty, 
mentary  instrument,  or  the  administration  of  the  personal  estate  ^thouTa  ro- 
of any  person  deceased,  nor  any  trustee  or  trustees,  or  other  per-  ceipt  contain- 
8on  or  persons  hereby  directed  and  required  to  account  for  any  i°g  certain 
dutj"",  shall,  from  and  after  the  passing  of  this  Act,  pay,  deliver,  ^  ' 

or  otherwise  dispose  of,  or  in  any  manner  satisfy,  discharge,  or 
"  compound  for,  any  legacy  whatsoever,  or  any  part  thereof,  or  the 
residue  of  any  personal  estate,  or  any  part  thereof,  in  respect 
whereof  any  duty  is  hereby  imposed,  without  taking  a  receii>t  or 
discharge  in  \\iiting  for  the  same,  expressing  the  date  of  such 


282  APPENDIX. 

receipt  or  discharge,  and  the  names  of  the  testator,  testatrix,  or 
intestate,  nnder  whose  mil  or  testamentary  disposition,  or  iipon 
whose  intestacy  the  title  to  such  legacy  or  part  of  legacy,  or  to 
such  residue  or  part  of  residue,  shall  accrue,  and  of  the  person  or 
persons  to  whom  such  receipt  or  discharge  shall  be  given,  and  ot 
the  person  or  persons  to  whom  such  legacy,  or  residue  or  part  of 
residue,  shall  have  been  given,  or  shall  have  belonged  in  conse- 
quence of  intestacy,  and  the  amount  or  value  of  the  legacy  or 
part  of  legacy,  or  residue  or  part  of  residue,  for  which  such  receipt 
or  discharge  shall  lie  given,  and  also  the  amount  and  rate  of  the 
no  receipt  'luty  payable  and  allowed  thereon  ;  and  that  no  written  receipt 

available  unless  or  discharge  for  any  legacy  or  part  of  any  legacy,  or  for  the  lesi- 
duly  stamijed,    (j^^g  ^f  j^jj^  personal  estate,  or  any  part  of  such  residue,  in  respect 
'  .        whereof  any  duty  is  hereby  imposed,  shall  be  received  in  evidence, 

T  Borvdl  10  ^^  ^^  available  in  any  manner  whatever,  unless  the  same  shall  be 
Sim.  380 ;  E.  stamped,  as  recjuired  by  this  Act ;  and  no  evidence  whatsover 
Bou-e  V.  E.       shall  be  given  of  any  payment,  satisfaction,  or  discharge  whatso- 

Lirhfield,  L.  R.  r  t  -j.-  c  1.    ^ 

2  Ch  ""55  1  ever,  or  oi  any  release  or  composition  ot  such  legacy,  or  any  part 
thereof,  or  of  such  residue,  or  any  part  thereof,  without  producing 
such  receipt  or  discharge,  duly  stamped  as  aforesaid,  unless  the 
actual  payment  of  the  duty  hereby  imposed  shall  first  be  given  in 

Copy  of  entry    evidence  :  Provided  always,  that  a  copy  of  the  entry,  in  the  books 

a  fe  amp  o  ce  ^£  ^j^g  Commissioners  of  the  Stamps  of  the  payment  of  such  duty 
01  payment  of  .  . 

duty,  evidence,  sball  be  admitted  as  evidence  thereof :  Provided  also,  that  pay- 
Stamped  re-      ment  of  any  annuity  shall  not  be  deemed  a  payment  for  which 
anuuif  °^   ot     ^'^^^  stamped  receipt  shall  be  required,  under  the  directions  of 
required  but      this  Act,  except  the  several  payments  which  shall  complete  the 
on  completing   payments  for  each  of  the  first  four  years  during  which  such  an- 
each"oHh  fi""- 1  ^'^^^7  shall  be  payable  ;    and  in  like  manner  any  payment  in 
four  years.         respect  of  any  legacy  or  bequest,  hereby  directed  to  be  charged 
with  the  duty  in  the  same  manner  as  annuities  are  hereby  made 
chargeable  with  duty,  shall  not  be  deemed  a  payment  for  which 
such  stamped  receipt  shall  be  required,  except  the  several  pay- 
ments which  shall  complete  the  payments  for  each  of  the  first 
four  years,  in  respect  of  which  such  legacy  or  bequest  shall  be 
chargeable  with  duty  as  an  annuity. 
Penalty  of  lOZ.      XXYIII.  And  be  it  further  enacted,  that  any  person  having  1 75. 
per  cent,  for      or  taking  the  burthen  of  the  execution  of  any  will  or  testamentary 
reh'inff  legacies  ii^strument,  or  the  administration  of  the  personal  estate  of  any 
witliout  person  deceased,  and  any  trustee  or  trustees,  or  other  person  or 

stamped  re-  persons,  hereby  directed  and  requii'ed  to  account  for  any  duty, 
who  shall  pay,  deliver,  or  otherwise  dispose  of,  or  in  any  manner 
satisfy  or  discharge,  or  compound  for  any  legacy  given  by  such 
will  or  testamentary  instrument,  or  the  residue,  or  any  part  of 
the  residue,  of  such  personal  estate,  to  or  for  the  benefit  .of  aq^ 
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l)erson  or  persons  entitled  to  sucli  legacy,  or  any  part  thereof,  or 
to  such,  residue,  or  any  part  thereof,  without  taking  such  receij)t 
or  discharge  in  writing  as  aforesaid,  and  causing  the  same  to  be 
stamped  within  the  time  hereby  allowed  for  stamping  the  same, 
shall  forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on  the 
sum  of  money,  or  the  value  of  the  property  if  not  money,  for 
which  such  receipt  or  discharge  ought  to  have  been  given  in  pur- 
suance of  this  Act ;  and  all  and  every  person  and  persons  receiving 
or  taking  the  benefit  of  any  such  money,  or  other  property,  with- 
out giving  a  written  receipt  or  discharge  for  the  same,  in  which 
the  duty  payable  in  respect  thereof  sliall  be  expressed  to  have 
been  allowed  or  paid  to  the  person  or  persons  to  whom  such  re- 
ceipt or  discharge  shall  be  given,  and  which  shall  bear  date  on 
the  day  of  signing  the  same,  shaU  forfeit  and  lose  the  sum  of  ten 
pounds  per  centum  on  the  sum  of  money,  or  on  the  value  of  the 
property,  so  received  or  taken. 
J  77       XXXII.    Provided   always,  and  be   it   further   enacted,  that  if  by  infancy 
247.  where,  by  reason  of  the  infancy,  or  absence  beyond  the  seas,  of  or  absence  le- 
any  person  entitled  to  any  legacy,  or  to  the  residue  of  any  per-  g^cies  cannot 
sonal  estate,  or  any  part  thereof,  chargeable  with  duty  by  \irtue  nioney  may  he 
of  this  Act,  the  person  or  persons  having  or  taking  the  burthen  of  paid  into  tlie 

any  will  or  testamentary  instrument,  or  the  administration  of  "'^'  .'  ^^"^  ''"^ 

•^  ,  11  ,  out  in  the  y/!. 

such  personal  estate,  cannot  pay  such  legacy  or  some  part  thereot,  per  Cents. 

although  he,  she,  or  they  may  have  effects  for  that  purj^ose,  or 
cannot  pay  such  residue,  or  some  part  thereof,  although  he,  she, 
or  they  may  have  the  same,  or  some  part  thereof,  in  his,  her,  or 
their  hands,  it  shall  be  lawful  for  such  person  or  persons  to  pay 
such  legacy  or  residue,  or  any  parts  or  part  thereof  respectively, 
or  any  sum  or  sums  of  money  on  account  thereof,  after  deducting 
the  duty  chargeable  thereon,  into  the  Bank  of  England,  with  the 
j)rivity  of  the  Accountant-General  of  the  Court  of  Chancery,  to  be 
placed  to  the  account  of  the  person  or  persons  for  whose  benefit 
the  same  shall  be  so  paid  ;  for  payment  of  which  money  the  said 
Accountant-General  shall  give  his  certificate  as  usual  in  such 
cases,  on  production  of  the  certificate  of  the  Commissioners  of 
Stamps  that  the  duty  tliereon  has  been  duly  paid  ;  and  such  pay- 
ment into  the  bank  shall  be  a  sufficient  discharge  for  tlie  money 
so  paid  in,  provided  the  duty  be  also  paid  thereon  as  aforesaiel ;  and 
such  money  when  paid  in  shall  be  laid  out  by  the  said  Accountant- 
General,  without  any  formal  request  for  tliat  purpose^  in  the 
purchase  of  three  pounds  -per  centum  Consolidated  Annuities, 
which,  with  the  dividends  thereon,  shall  be  transferred  and  paid 
to  the  person  or  jier.^ons  entitled  thereto,  or  otherwise  applied  fur 
his  or  their  benefit,  on  ap[ilication  to  the  Court  of  Chancery,  by 
petition  oj  motion,  in  a  summary  way  *  *  * 
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Executors 
previous  to 
retaining  their 
legacies  to 
transmit  the 
particulars, 
with  the  duty 
offered,  to  the 
Commissioners 
of  Stamps,  who 
shall  charge 
the  same 
agreeable  to 
this  Act. 


Penalty  for 
neglect  of 
payment  of 
duty  for  14 
days. 


XXXV.  And  be  it  further  enacted,  that  whenever  any  person  175. 
or  persons  having  or  taking  the  burthen  of  the  execution  of  any 
will  or  testamentary  instrument,  or  the  administration  of  any 
personal  estate  as  aforesaid,  shall  be  entitled  to  any  legacy,  or  the 
residue  or  any  part  of  the  residue,  of  the  personal  estate  of  any 
testator,  testatrix,  or  intestate,  such  person  shall  be  chargeable 
with  the  duty  whenever  he,  she,  or  they  shall  be  entitled,  in  the 
due  course  of  administration,  to  retain  to  his,  her,  or  their  own 
use  any  part  of  the  said  estate,  in  satisfaction  of  such  legacy  or 
residue,  or  any  part  thereot ;  and  every  such  person,  before  any 
such  retainer,  shall  transmit  to  the  said  Commissioners  of  Stamp 
Duties,  or  their  officers,  a  note  containing  the  particulars  of  such 
legacy,  residue  or  part  of  residue,  intended  to  be  retained,  and  the 
amount  or  value  thereof,  and  the  duty  which  such  person  or  per- 
sons shall  offer  to  pay  thereon  ;  and  the  said  Commissioners  shall 
charge  and  assess  the  duty  thereon,  in  such  manner  as  the  duty 
shall  be  cliargeable  thereon  by  virtue  of  the  provisions  in  this 
Act  contained,  and  such  duty  shall  be  paid  accordingly ;  and  on 
payment  of  the  said  duty,  the  said  Keceiver-General  of  the  said 
duty,  or  officer  appointed  to  receive  the  same,  shall,  at  the  foot  oi 
a  duplicate  of  the  said  assessment,  duly  stamped  in  such  manner 
as  the  said  Commissioners  shall  direct  for  such  purpose,  give  a 
receij)t  for  such  duty  in  such  form  of  words  as  the  said  Commis- 
sioners shall  dii-ect,  which  receijit  shall  be  a  discharge  for  the  duty 
expressed  therein ;  and  in  case  any  such  person  or  persons  shall 
neglect  to  pay  such  duty  as  aforesaid,  within  fourteen  days  after 
the  same  ought  to  have  been  paid  as  aforesaid,  every  such  person 
and  persons  shall  forfeit  and  pay  treble  the  value  of  the  duty 
which  ought  to  have  been  2>aid. 


If,  after  a 
certain  period, 
the  executor  to 
whom  probate 
is  granted, 
shall  not  reside 
within  the  ju- 
risdiction of 
his  Majesty's 
Courts,  on  ap- 
plication of  a 
creditor,  &c., 


38  GEO.  III.,  CHAP.  LXXXVIL 

An  Act  for  the  Administration  of  Assets  in  Cases  where  the  Executor 
to  ichom  Probate  has  been  granted  is  oxd  of  the  Bealm. 

[28th  June,  1798.] 

*  *  *  At  the  expiration  of  twelve  calendar  months  from  the  ^2 
death  of  any  testator,  if  the  executors  or  executor  to  whom  pro-  220. 
bate  of  the  will  shall  have  been  granted,  are  or  is  then  residing 
out  of  the  jurisdiction  of  liis  Majesty's  courts  of  law  and  equity, 
it  shall  be  lawful  for  the  Ecclesiastical  Court  wliich  hath  granted 
probate  of  such  will,  upon  the  application  of  any  creditor,  next 
of  kin,  or  legatee,  grounded  on  the  affidavit  hereinafter  mentioned, 
to  grant  such  special  administration  as  hereinafter  is  also  men- 
tioned *  ■*  * 
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72.      II.  And  be  it  further  enacted,  that  the  party  applying  to  the  special  admi- 

Spiritual  Court  to  "rant  such  administration  as  aforesaid  shall  "istration  may 

.  1  '^^  granted 

make  an  affidavit  in  the  following  words,  or  to  the  purport  and  *  *  * 

effect  following  : 

"  I,  A.  B.,  do  swear,  that  there  is  due  and  owing  to  me  *  *  *  The  party  ap- 
from  the  estate  and  effects  of  deceased,  the  sum  of  plying  to  make 

,  and  that  C.  D.,  the  only  executor  capable  of  acting,  ^g^j^avit 
and  to  whom  probate  hath  been  granted,  hath  departed  this  king- 
dom and  is  now  out  of  the  jurisdiction  of  his  Majesty's  courts 
of  law  and  equity,  and  that  this  deponent  is  desirous  of  exhibit- 
ing a  bill  in  equity  in  his  Majesty's  Court  of  for 
the  purpose  of  being  paid  his  demand  out  of  the  assets  of  the  said 
testator." 
72.       III.  And  be  it  further  enacted,  that  the  administration  to  be  Administration 

granted  pursuant  to  this  Act  shall  be  in  the  form  hereinafter  *''  ^'f  granted 

.  .  .  in  theiollowing 

mentioned  ;  (that  is  to  say)  *  *  *  "  Whereas  it  hath  been  alleged  form. 

by  you  the  said  That  did,  whilst  living 

and  of  sound  mind,  memory,  and  understanding,  make  and  duly 

execute  his  last  will  and  testament  in  writing,  and  did  therefore 

nominate,  constitute,  and  appoint  his  executors,  (or 

sole  executor),  who  in  the  montli  of  proved  the  said 

will  by  the  authority  of  our  said  Court,  and  now  reside  {or  resides) 

out  of  this  kingdora,  and  out  of  the  jurisdiction  of  his  Majesty's 

courts  of  law  and  equity  *  *  *   And   whereas   the  Surrogate 

aforesaid,  having  duly  considered  the  premises,  did,  at  the  petition 

of  the  said  decree  letters  of  ailministration  of  all  and 

singular  the  goods,  chattels,  and  credits  of  the  said 

deceased,  to  be  committed  and  granted  to  you  the  said 

named  by  or  on  the  behalf  of  the  said  a  creditor  (legatee) 

or  (one  of  the  next  of  kin)  of  the  said  deceased,  {as  the  case  may  be), 

limited  for  the  purpose  to  become  and  be  made  a  party  to  a  biU 

or  bills  to  be  exhibited  against  you  in  any  of  his  Majesty's  courts 

of  equity,  and  to  carry  the  decree  or  decrees  of  any  of  the  said 

Court  or  Courts  into  effect,  but  no  further  or  otherwise,  (justice  so 

recfuiring)  :  And  we  being  desirous  that  the  said  goods,  chattels, 

and  credits,  may  be  well  and  faithfully  administered,  applied,  and 

disposed  of,  according  to  law,  do  therefore,  by  these  presents,  grant 

full  power  and  authority  to  you,  in  whose  fidelity  we  confide,  to 

administer  and  faithfully  dispose  of  the  said  goods,  chattels,  and 

credits,  according  to  the  tenor  and  effect  of  the  said  will,  limitL'd 

as  aforesaid,  so  far  as  such  goods,  chattels,  and  credits  of  the 

"deceased   will  thereto  extend,  and  the  law  requires     *    *    *" 

62.      VI.  And  whereas  inconveniences  arise  from  granting  probate  to  Where  an  in- 

infants  under  the  age  of  twenty-one  ;  be  it  enacted,  that  where  an  ^^"*  '^  ^°^^ 

infant  is  sole  executor,  administration  with  the   will   annexed  ministration 
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to  be  granted     shall  be  granted  to  the  "uardian  of  such  infant,  or  to  such  other 

dv  i'^&"^^'       person  as  the  Spiritual  Court  shall  think  fit,  until  such  infant 

shall  ha\'e  attained  the  full  age  of  twenty-one  years,  at  which 

period,   and  not   before,  probate  of  the   will   shall  be  granted 

to  him. 

who  shall  have      VII.  And  be  it  enacted,  that  the  person  to  whom  such  admini-  64. 

the  same  power  gtration  shall  be  "ranted,  shall  have  the  same  powers  vested  in  him 
as  where  ad-  ,     .    .  i      i     t         •  ^  ■,     •    ■ 

ministration      ^^  ^^  administrator  now  hath  by  virtue  oi  an  administration 

is  granted  granted  to  him  durante  minore  cetate  of  the  next  of  kin. 

durante  minor e 
cetate  of  the 
next  of  kin. 

55  GEO.  III.,  CHAP.  CLXXXIV. 

An  Act  for  repealing  the  Stamp  Duties  on  Deeds,  Law  Proceedings, 
and  other  written  or  printed  instruments,  and  the  duties  on  Fire 
Insurances,  and  on  Legacies  and  Successions  to  Personal  Estate 
Ufon  Intestacies,  noxv  payable  in  Great  Britain ;  and  for  grant- 
ing other  duties  in  lieu  thereof.  [11th  July,  1815.] 

Penalty  for  XXXYII.  And  for  better  securing  the  duties  on  probates  of  16,27. 

not  proving       ■,;\r^iig  ^nd  letters  of  administration,  be  it  further  enacted,  that 
wills,  or  taking  .  t     i-         ^  -,  ••    .  •<•  ■,-,-< 

letters  of  ad-     irom  and  alter  the  31st  day  ot  August,  1815,  ii  any  person  shall 

ministration,     take  possession  of,  and  in  any  manner  administer,  any  part  of  the 

within  a  given  personal  estate  and  effects  of  any  person  deceased,  without  obtain- 

tnne,  100^.  and  f  ,  „   ,  „,        ,  "^  -^  „      ,     .    .  .  „    , 

1 0  per  cent.       ^^^g  Probate  ot  the  "mil  or  letters  oi  administration  ol  the  estate 

on  the  duty.      and  effects  of  the  deceased  within  six  calendar  months  after  his  or 
her  decease,  or  within  two  calendar  months  after  the  termination 
of  any  suit  or  dispute  respecting  the  wiU  or  the  right  to  letters  of 
administration,  if  there  shall  be  any  such,  which  shall  not  be 
ended  within  four  calendar  months  after  the  death  of  the  deceased, 
every  person  so  offending  shall  forfeit  the  sum  of  one  hundred 
pounds,  and  also  a  further  sum  at  and  after  the  rate  of  ten  pounds 
per  centum  on  the  amount  of  the  stamp  duty  payable  on  the 
probate  of  the  will  or  letters  of  administration  of  the  estate  and 
effects  of  the  deceased. 
Provision  for         XL.  And  be  it  further  enacted,  that  from  and  after  the  passing  101. 
the  case  of  too  Qf  ^liig  Act,  where  any  person  on  applying  for  the  probate  of  a 
duty  beinc  paid  ^^^^  "-"^  ^^^^^^^  ^^  administration  shall  have  estimated  the  estate 
on  probates,       and  effects  of  the  deceased  to  be  of  greater  value  than  the  same 
^*^-  shall  have  afterwards  proved  to  be,  and  shall  in  consequence  have 

paid  too  high  a  stamp  duty  thereon,  if  such  person  shall  produce 
the  probate  or  letters  of  administration  to  the  said  Commissioners 
of  Stamps  within  six  calendar  months  after  the  true  value  of  the 
estate  and  effects  shall  have  been  ascertained,  and  it  shall  be  dis- 
covered that  too  high  a  duty  was  first  paid  on  the  prol\ate  or 
letters  of  administration,  and  sliall  deliver  to  them  a  particular 
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inventory  and  account,  and  valuation  of  the  estate  and  effects  of 
the  deceased,  verified  by  an  aflftdavit,  or  solemn  atfirmation  in  the 
case  of  Quakers  ;  and  if  it  should  thereupon  satisfactorily  appear 
to  the  said  Commissioners  that  a  greater  stamp  duty  was  paid  on 
the  probate  or  letters  of  administration  than  the  law  required,  it 
shall  be  lawful  for  the  said  Commissioners  to  cancel  and  expunge 
the  stamp  on  the  probate  or  letters  of  administration,  and  to  sub- 
stitute another  stamp  for  denoting  the  duty  which  ouglit  to  have 
been  paid  thereon,  and  to  make  an  allowance  for  the  ditference 
between  them,  as  in  the  cases  of  spoiled  stamps,  or,  if  the  difference 
be  considerable,  to  repay  the  same  in  money,  at  the  discretion  of 
the  said  Commissioners. 
101.  XLI.  And  belt  further  enacted,  that  from  and  after  the  pass-  Provision  for 
ing  of  this  Act,  where  any  person,  on  applying  for  the  probate  of  a  the  case  of  too 

will  or  letters  of  administration,  shall  have  estimated  the  estate  l^**^*^  stamp 
,     ™  ,.    ,       ,  duty  being 

and  effects  of  the  deceased  to  be  of  less  value  than  the  same  shall  paid  on  pro- 
have  afterwards  proved  to  be,  and  shall  in  consequence  have  paid  bates,  &c. 
too  little  stamp  duty  thereon,  it  shall  be  lawful  for  the  said  Com- 
missioners of  Stamps,  on  delivery  to  them  of  an  affidavit  or  solemn 
affirmation  of  the  value  of  the  estate  and  effects  of  the  deceased, 
to  cause  the  probate  or  letters  of  administration  to  be  duly  stamjjed 
on  payment  of  the  full  duty  which  ought  to  have  been  originally 
paid  thereon  in  respect  of  such  value,  and  of  the  further  sum  or 
penalty  payable  by  law  for  stamping  deeds  after  the  execution 
thereof,  without  any  deduction  or  allowance  of  the  stamp  duty 
originally  paid  on  such  probate  or  letters  of  administration  ;  Pro- 
vided always,  that  if  the  application  shall  be  made  within  six 
calendar  months  after  the  true  value  of  the  estate  and  effects  shall 
be  ascertained,  and  it  sliall  be  discovered  that  too  little  duty  was 
at  first  paid  on  the  probate  or  letters  of  administration,  and  if  it 
shall  appear  by  affidavit  or  solemn  affirmation  to  the  satisfaction 
of  the  said  Commissioners  that  such  duty  was  paid  in  consequence 
of  any  mistake  or  misapprehension,  or  if  its  not  being  kncjwn  at 
the  time  that  some  particular  part  of  the  estate  and  effects  belonged 
to  the  deceased,  and  without  any  intention  of  fraud,  or  to  delay  the 
payment  of  the  full  and  proper  duty,  then  it  shall  be  lawful  fur  tlie 
said  Commissioners  to  remit  the  before-niL'ntioned  penalty,  and  to 
cause  the  probate  or  letters  of  administration  to  be  duly  stamped, 
on  payment  only  of  the  sum  which  shidl  be  wanting  to  make  up 
the  duty  which  ought  to  have  been  at  first  paid  theruon. 
101.       XLII.  Provided  always,  and  be  it  further  enacted,  tluit  in  cases  Administrator 
of  letters  of  administration  on  Avhich  too  little  stamp  duly  shall  to  give  tlie 
have  been  paid  at  first,  tlie  said  Commissioners  of  Stamps  shall  not  P^'^per  security 
cause  the  same  to  be  duly  stamped  in  the  manner  aforesaid,  until  uist°rati^n™is" 
the  administrator  shall  have  given  such  security  to  the  Eccle-  duly  stamped. 
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siastical  Court  or  Ordinary  by  whom  the  letters  of  administration 
shall  have  been  granted  as  ought  by  law  to  have  been  given  on 
the  granting  thereof,  in  case  the  full  value  of  the  estate  and  effects 
of  the  deceased  had  been  then  ascertained,  and  also  that  the  said 
Commissioners  of  Stamps  shall  yearly  or  oftener  transmit  an 
account  of  the  probates  and  letters  of  administration  upon  which 
the  stamps  shall  have  been  rectified  in  pursuance  of  this  Act  to 
the  several  Ecclesiastical  Courts  by  which  the  same  shall  have 
been  granted,  together  with  the  value  of  the  estate  and  effects  of 
the  deceased  upon  which  such  rectification  shall  have  i^ro- 
ceeded. 
Penalty  on  XLIII.  And  be  it  further  enacted,  that  where  too  little  duty  101. 

executors,  &c.,  shall  have  been  paid  on  any  j^robate  or  letters  of  administration, 
full  duty  on  ^^  consequence  of  anj^  mistake  or  misappi'ehension,  or  of  its  not 
probates,  &:c.,  being  known  at  the  time  that  some  particular  part  of  the  estate 
in  a  given  time  g^j^^  effects  belonged  to  the  deceased,  if  any  executor  or  admini- 
of  too Httle paid  strator  acting  under  such  probate  or  letters  of  administration 
at  first,  lOOl.  shall  not,  within  six  calendar  months  after  the  passing  of  this  Act, 
and  10  per  cent,  ^j,  g^fj-gj,  ^]^g  discovery  of  the  mistake  or  misapprehension,  or  of  any 
wautincr  estate  or  effects  not  known  at  the  time  to  have  belonged  to  the 

deceased,  apply  to  the  said  Commissioners  of  Stamps,  and  pay 
what  shall  be  wanting  to  make  up  the  duty  which  ought  to  have 
been  paid  at  first  on  such  probate  or  letters  of  administration,  he 
or  she  shall  forfeit  the  sum  of  100^.,  and  also  a  further  sum  at  and 
after  the  rate  of  lOl.  per  centum  on  the  amount  of  the  sum  want- 
ing to  make  up  the  jiroper  duty. 
Commissioners       XLV.  And  whereas  it  has  happened  in  the  case  of  letters  of  101. 

of  Stamps  may  administration  on  which  the  proiier  stamp  duty  hath  not  been 

21VG  crGuit  for  .  . 

the  duty  on       P'^i*^^  ^^  first,  that  certain  debts,  chattels  real  or  other  effects  due  or 

probates  and  belonging  to  the  deceased  have  been  foiand  to  be  of  such  great 
letters  of  ad- _  value  that  the  administrator  hath  not  been  possessed  of  money 
certain  cases,  sufficient,  either  of  his  own  or  of  the  deceased,  to  pay  the  requisite 
stamp  duty,  in  order  to  render  such  letters  of  administration 
available  for  the  recovery  thereof  by  law  :  And  whereas  the  like 
may  occur  again,  and  it  may  also  happen  that  executors  or  persons 
entitled  to  take  out  letters  of  administration  maj^,  before  obtaining 
probate  of  the  will  or  letters  of  administration  of  the  estate  and 
effects  of  the  deceased,  find  some  considerable  part  or  parts  of  the 
estate  and  effects  of  the  deceased  so  circumstanced  as  not  to  be 
immediately  got  possession  of,  and  may  not  have  money  sufficient, 
either  of  their  own  or  of  the  deceased,  to  pay  the  stamp  duty  on 
the  probate  or  letters  of  administration  which  it  shall  be  neces- 
sary to  obtain  ;  Be  it  therefore  further  enacted.  That  from  and 
after  the  passing  of  this  Act  it  shall  be  lawful  for  the  saiil  Commis- 
sioners of  Stamps,  on  satisfactory  proof  of  the  facts  by  affidavit  or 
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solemn  affirmation  in  any  such  case  as  aforesaid  wliicli  may  appear 
to  them  to  require  relief,  to  cause  the  probate  or  letters  of  admini- 
stration to  be  duly  stamped  for  denoting  the  duty  payable  or 
which  ought  originally  to  have  been  paid  thereon,  and  to  give 
credit  for  the  duty,  either  upon  payment  of  the  before-mentioned 
penalty,  or  without,  in  cases  of  probates  or  letters  of  administra- 
tion already  obtained,  and  upon  which  too  little  duty  shall  have 
been  paid,  and  either  with  or  without  allowance  of  the  stamp  duty 
already  paid  thereon,  as  the  case  may  require,  under  the  provisions 
of  this  Act ;  provided  in  aU.  such  cases  of  credit  that  security  be 
first  given  by  the  executors  or  administrators,  together  with  two 
or  more  sufficient  sureties  to  be  approved  of  by  the  said  Commis- 
sioners, by  a  bond  to  his  Majesty,  his  heirs  or  successors,  in  double 
the  amount  of  the  duty,  for  the  due  and  full  payment  of  the  sum 
for  which  credit  shall  be  given,  within  six  calendar  months  or 
any  less  period,  and  of  the  interest  for  the  same  at  the  rate  of  101. 
per  centum  per  annum  from  the  expiration  of  such  period  until 
payment  thereof  in  case  of  any  default  of  payment  at  the  time 
appointed  ;  and  such  probate  or  letters  of  administration,  being 
duly  stamped  in  the  manner  aforesaid,  shall  be  as  valid  and  avail- 
able as  if  the  proper  duty  had  been  at  first  paid  thereon  and  the 
same  had  been  stamped  accordingly. 
101.       XL VI.  Provided  always,  and  be  it  further  enacted,  That  if  at  Commissioners 

the  expiration  of  the  time  to  l)e  allowed  for  the  payment  of  tlie  duty  ™a.v  extend  the 

.  credit,  II  neces- 

on  such  probate  or  letters  of  administration  it  shall  appear  to  the  sary. 

satisfaction  of  the  said  Commissioners  that  the  executor  or  admini- 
strator to  whom  such  credit  shall  be  given  as  aforesaid  shall  not 
have  recovered  effects  of  the  deceased  to  an  amount  sufficient  for 
the  payment  of  the  duty,  it  shall  be  lawful  for  the  said  commis- 
sioners to  give  such  further  time  for  tlie  payment  thereof,  and 
upon  such  tenns  and  conditions,  as  they  shall  think  expedient. 

101.      XLVII.  Provided  also,  and  be  it  further  enacted,  That  the  pro-  Probate  or 
bate  or  letters  of  administration  so  to  be  stamped  on  credit  as  'Otters  of  ad- 
aforesaid  shall  be  deposited    with   the  said    Commissioners   of  stamned  on 
Stamps,  and  shall  not  be  delivered  up  to  the  executor  or  adminis-  credit  to  be 
trator  until  payment  of  the  duty,  together  with  such  interest  as  <'eposited  with 
aforesaid,  if  any  shall  become  due  ;  but  the  same  shall  neverthe-  sioners. 
less  be  produced  in  evidence  by  some  officer  of  the  Commissioners 
of  Stamps,  at  the  expense  of  the  executor  or  administrator,  as 
occasion  shall  require. 

158.       XLVIII.  And  be  it  further  enacted,  that  the  duty  for  which  Duty  for  which 

credit  shall  be  given  as  aforesaid  shall  be  a  debt  to  his  Majesty,  ^yedit  shall  be 
,  .    ,    .  i-         ^1  1  nil,    given  to  be  a 

his  heirs  or  successors,  from  the  personal  estate  of  the  deceased,  debt,  to  the 

and  shall  be  paid  in   preference  to  and  before  any  other  debt  Crown. 

whatsoever  due  from  the  same  estate ;  and  if  any  executor  or 

u 


290 


APPENDIX. 


Provision  for 
the  case  of 
letters  of  ad- 
ministration 
de  bonis  non 
taken  out 
before  payment 
of  the  duty  for 
which  credit 
shall  be  given. 


A  return  of 
duty  on 
probates,  &c. 
to  be  made  in 
respect  of  debts 
if  claimed  in 
three  years. 


administrator  of  the  estate  of  the  deceased  shall  pay  any  other 
debt  in  preference  thereto,  he  or  she  shall  not  only  be  charged 
with  and  be  liable  to  pay  the  duty  out  of  his  or  her  own  estate, 
but  shall  also  forfeit  the  sum  of  500Z. 

XLIX.  And  be  it  further  enacted,That,  if  before  payment  of  the  101. 
duty  for  which  credit  shall  be  given  in  any  such  case  as  aforesaid 
it  shall  become  necessary  to  take  out  letters  of  administration  de 
bonis  non  of  the  deceased,  it  shall  also  be  lawful  for  the  said  Com- 
missioners to  cause  such  letters  of  administration  de  bonis  non  to 
be  duly  stamped  with  the  particular  stamp  provided  to  be  used  on 
letters  of  administration  of  that  kind  for  denoting  the  payment 
of  the  duty  in  resj)ect  of  the  effects  of  the  deceased  on  some  prior 
proliate  or  letters  of  administration  of  the  same  effects,  in  such 
and  the  same  manner  as  if  the  duty  had  been  actually  paid, 
upon  having  the  letters  of  administration  de  bonis  non  deposited 
■with  the  said  Commissioners,  and  upon  having  such  further 
security  for  the  payment  of  the  duty  as  they  sliall  think  expe- 
dient ;  and  such  letters  of  administration  shall  be  as  valid  and 
available  as  if  the  duty  for  which  credit  sliall  be  given  had  been 
paid. 

LI.  Provided  always,  and  be  it  further  enacted.  That  where  it  101. 
shall  be  proved  by  oath  or  proper  vouchers  to  the  satisfaction  of 
the  said  Commissioners  of  Stamps  that  an  executor  or  adminis- 
trator hath  paid  debts  due  and  owing  from  the  deceased,  and 
jiayable  by  law  out  of  his  or  her  personal  or  moveable  estate,  to 
such  an  amount  as  being  deducted  from  the  amount  or  value  of 
the  estate  and  effects  of  the  deceased  for  or  in  respect  of  which 
a  probate  or  letters  of  administration,  or  a  compensation  of  a 
testament,  testamentary  or  dative,  shall  have  been  granted  after 
the  thirty-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  or  which  shall  be  included  in  any  inventory  exhibited 
and  recorded  in  a  Commissary  Court  in  Scotland  as  the  law 
requires  after  that  day,  shall  reduce  the  same  to  a  sum  which,  if 
it  had  been  the  whole  gross  amoimt  or  value  of  such  estate  and 
effects,  would  have  occasioned  a  less  stamp  duty  to  be  paid  on 
such  probate  or  letter's  of  administration,  or  confirmation  or 
inventory,  than  shall  have  been  actually  paid  thereon  under  and 
by  virtue  of  this  Act,  it  shall  be  lawful  for  the  said  Commis- 
sioners to  return  the  difference,  provided  the  same  shall  be 
claimed  within  three  years  after  the  date  of  such  probate  or 
letters  of  administration  or  confirmation,  or  the  recording  of  such 
confirmation  as  aforesaid  ;  but  where  by  reason  of  any  proceeding 
at  law  or  in  equity  the  debts  due  from  the  deceased  shall  not 
have  been  ascertained  and  paid,  or  the  effects  of  the  deceased  shall 
not  have  been  recovered  and  made  available,  and  in  consequence 
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thereof  the  executor  or  administrator  shall  be  prevented  from 
claiming  such  return  of  duty  as  aforesaid  within  the  said  term  of 
three  years,  it  shall  be  lawful  for  the  Commissioners  of  the 
Treasury  to  allow  such  further  time  for  making  the  claim  as  may 
appear  to  them  to  be  reasonable  under  the  circumstances  of  the 
case. 


1  WILL.  IV.,  CHAP.  XL. 

An  Act  for  making  better  Provision  for  the  Disposal  of  the  v.ndis- 
posed  of  Eesidues  of  the  Effects  of  Testators.    [I6ih  July,  1830.] 

179        *  *  *  Be  it  enacted  *  *  *  That  when  any  person  shall  die,  after  After  1st  Sept. 
the  first  day  of  September  next  after  the  passing  of  this  Act,  hav-  1830,  execu- 
ing  by  his  or  her  will,  or  any  codicil  or  codicils  thereto,  appointed  >    trustees  for 
any  person  or  persons  to  be  his  or  her  executor  or  executors,  such  persons  en- 
executor  or  executors  shall  be  deemed  by  courts  of  equity  to  be  a  titled  to  any 

rGsicIuG  iiiiciGr 
trustee  or  trustees  for  the  person  or  persons  (if  any)  who  would  ^|jg  gt^tute  of 

be  entitled  to  the  estate  under  the  Statute  of  Distributions,  in  Distributions, 
respect  of  any  residue  not  expressly  disposed  of,  unless  it  shall  unless  other- 
ajipear  by  the  will,  or  any  codicil  thereto,  the  person  or  persons  ^    ^jjj 
so  appointed  executor  or  executors  was  or  were  intended  to  take 
such  residue  beneficially. 
179.       11.  Provided  also,  and  be  it  further  enacted,  that  nothing  here-  Not  to  affect 
in  contained  shall  affect  or  prejudice  any  right  to  which  anv  ""'         ,  '^*^' 

C  U  t/0 1*3  \V  1 1 G  VQ 

executor,  if  this  Act  had  not  been  passed,  would  have  been  en-  there  is  not 
titled,  in  cases  where  there  is  not  any  person  who  would  be  any  person 
entitled  to  the  testator's  estate  under  the  Statute  of  Distributions,  e"title<l  to 
in  respect  of  any  residue  not  expressly  disposed  of. 

III.  Provided  always,  and  be  it  further  enacted,  that  nothing  Not  to  extend 
herein  contained  shall  extend  to  that  part  of  the  United  Kingdom  ^*^  Scotland. 
called  Scotland. 


3  &  4  WILL.  IV.,  CHAP.  XLII. 

An  Act  for  the  further  Amendment  of  the  Law,  and  the  better 
Advancement  of  Justice. 

[14th  August,  1833.] 

116.       II.  And   whereas  there   is  no   remedy   provided   by  law  for  Executors  may 
injuries  to  the  real  estate  of  any  person  deceased,  committed  in  frmg  actions 
his  lifetime,  nor  for  certain  wrongs  done  by  a  person  deceased  in  the  real  estates 
his  lifetime  to  another  in  respect  of  his  property,  real  or  personal ;  of  the  de- 
fer remedy  thereof  be  it  enacted.  That  an  action  of  trespass,  or  ^^^^"^^  5 

u  2 
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trespass  on  the  case,  as  the  case  may  be,  may  be  maintained  by  the 

executors  or  administrators  of  any  person  deceased  for  any  injury 

to  the  real  estate  of  such  person,  committed  in  his  lifetime,  for 

which  an  action  might  have  been  maintained  by  such  person,  so 

as  such  injury  shall  have  been  committed  within  six  calendar 

months  before  the  death  of  such  deceased  person,  and  provided 

such  action  shall  be  brought  within  one  year  after  the  death  of 

such  person  ;  and  the  damages,  when  recovered,  shall  be  part  of 

and  actions        the  personal  estate  of  such  person  ;  and  further,  tliat  an  action  of  189. 

maybebiougLt  ^j.ggp^gg^  or  trespass  on  the  case,  as  the  case  may  be,  may  be 

tors  for  an         maintained  against  the  executors  or  administrators  of  any  person 

injury  to  pro-    deceased  for  any  wrong  committed  by  him  in  his  lifetime  to 

perty,  real  or     another  in  respect  of  his  property,  real  or  personal,  so  as  such 

their  testator,    i'^j^'^y  shall  have  been  committed  within  six  calendar  months  before 

such  person's  death,  and  so  as  such  action  sliall  be  brought  mthin 

six  calendar  months  after  such  executors  or  administrators  shall 

have  taken  upon  themselves  the  administration  of  the  estate  and 

effects  of  such  person  :  and  the  damages  to  be  recovered  in  such 

action  shall  be  payable  in  like  order  of  administration  as  the 

simple  contract  debts  of  such  person. 

Action  of  XIV.  And  be  it  further  enacted,  that  an  action  of  debt  on  184. 

debt  on  simiile     .       ,  ,    ti    i  .       .      ,  ,      .  ^  „ 

contract.  Simple  contract  shall  be  mamtainable  m  any  Coiirt  oi  common 

law  against  any  executor  or  administrator. 
Executors  of  XXXVII.  And  be  it  further  enacted.  That  it  shall  be  lawful  116. 

lessor  may  dis- £qj.  the  executors  or  administrators  of  any  lessor  or  landlord  to 
train  for  .  ^      ■,       ■,     t  -,   i-  ^      -n    i-        i 

arrears  in  his     distrain  upon  the  lands  demised  lor  any  term,  or  at  will,  tor  the 

lifetime.  arrearages  of  rent  due  to  such  lessor  or  landlord  in  his  lifetime,  in 

like  manner  as  such  lessor  or  landlord  might  have  done  in  his 
lifetime. 
Arrears  may  XXXVIII,  And  be  it  further  enacted,  That  such  arrearages  116. 

be  distrained     ^^      -^^  distrained  for  after  the  end  or  determination  of  such  term 
for  within  SIX  *'  .,,.,,  -i?         i    ^  i  ,     i 

months  after      or  lease,  at  will,  m  the  same  manner  as  it  such  term  or  lease  had 

determination    not  been  ended  or  determined  ;  provided  that  such  distress  be 
of  term.  made  within  the  space  of  six  calendar  months  after  the  determi- 

nation of  such  term  or  lease,  and  during  the  continuance  of  the 
possession  of  the  tenant  from  whom  such  arrears  became  due  : 
Provided  also,  that  all  and  every  the  powers  and  provisions  in  the 
several  statutes  made  relating  to   distresses  for  rent  shall   be 
applicable  to  the  distresses  so  made  as  aforesaid. 
Not  to  extend        XLV.  And  be  it  further  enacted,  That  nothing  in  this  Act  shall 
to  Ireland  or         ^     j  ^^  ^j^^^^  p.-^^.^  of  ^j^g  United  Kingdom  called  Ireland,  or  that 
bcotland.  ^  n    i    r        i       i  •       / 

part  of  the  United  Kingdom  called  bcotland,  excejit  in  the  cases 

hereinbefore  specially  mentioned. 
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4  &  5  WILL.  IV.,  CHAP.  XXIX. 

An  Act  for  facilitating  the  Loan  of  Money  upon  Landed  Securities 
in  Ireland.  [25th  July,  1834.] 

141.      *  *  *  Be  it  enacted  *  *  *  that  from  and  after  the  passing  of  Power  to  lend 
this  Act  it  shall  be  lawful  for  any  person  or  persons  who  under  or  ™oney  on  real 
by  virtue  of  any  direction,  trust,  or  power,  already  given,  created,  Ireland  the 
or  reserved,  or  hereafter  to  be  given,  created,  or  resei^ved  as  afore-  same  as  in 
said  is  or  are  or  shall  be  authorised  or  directed  to  lend  money  ^'^gl^.nd,  &c. 
at    interest    on    real    securities    in   England,  Wales,    or    Great 
Britain,  to  lend  the  same  or  any  part  thereof  at  interest  on  real 
securities  in  Ireland,  in  the  same  manner  in  all  respects  as  if  such 
investment  had  been  expressly  authorised  in  or  by  such  direction, 
trust,  or  power  as  aforesaid  ;  and  such  person  or  persons  shall 
not,  on  account  of  his  or  their  so  lending  money  on  real  secu- 
rities in  Ireland,  be  considered  in  a  Court  of  equity  guilty  ox 
any  breach  of  trust,  or  held  accountable  further  or  otherwise  than, 
if  the  money  had  been  laid  out  by  him  or  them  on  real  securities 
in  England,  Wales,  or  Great  Britain, 

141,      II,  Provided  always,  and  be  it  further  enacted,  that  all  loans  of  Proviso  for 
money  on   real  securities  in  Ireland    under  this  Act  in  which     . '^^  where 
any  minor  or  unborn  child  or  person  of  unsound  mind  is  or  may  are  interested, 
be  interested  shall  be  made  by  the  direction  and  under  the  autho- 
rity of  the  Court  of  Chancery  or  Exchequer  in  England,  such  [See  Ex  parte 
direction  or  authority  being  obtained  in  any  cause  upon  petition  P'''enrh,  7  Sim, 
in  a  summary  way.  '■' 

141.       IV.     Provided  always,  and  be  it  enacted,  that  every  such  loan  Consent  of 
shall  be  made  with  the  consent  of  the  person  or  persons,  if  any,  P®''^*''^^  i"" 
whose  consent    may  be  required   as  to  the  investment  of  such  had. 
money  upon  real  securities  in  England,  Wales,  or  Great  Britain, 
testified  in   the   manner  required  by  such  direction,   trust,   or 
power. 

141,      V.  Provided  also,  and  be  it  enacted,  that  the  provisions  of 'J'o '^hat  cases 

this  Act  shall  not  apply  to  any  case  in  which  such  direction,  trust,      *  "j*  *^ 

p  •  T    1     1  1    n  .  extend, 

or  power  as  aioresaid  dotn,  or  shall,  or  may  contain  any  express 

restriction  against  the  investment  of  such  money  as  aforesaid  on 

securities  in  Ireland. 

VI.  Provided  always,  and  be  it  fiirther  enacted,  that  nothinfr  Act  not  to 

contained  in  this  Act  shall  relieve  or  be  construed  to  relieve  anv  ^"^  '^^[^  P^r- 

,  ,,-,.,  ,  ■^  ^oiis  intrusted 

person  or  persons  mtrusted  or  clothed  with  such  direction,  trust,  with  trust  or 

or  power  as  aforesaid  from  any  responsibility  as  to  title,  security  P^^^'er  from 

or  otherwise, either  at  law  or  in  equity,save  that  (qu.  of)  having  lent  ^^T"'*-^/!^    !f 
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and  advanced  siicTi  money  as  aforesaid  on  real  securities  in  Ireland 
instead  of  having  invested  sucli  money  on  real  securities  in  Eng- 
land, Wales,  or  Great  Britain. 


Every  will  shall 
be  in  writing, 
and  signed  by 
the  testator  in 
the  presence  of 
two  witnesses 
at  one  time. 


Executor  to 
be  admitted 
a  witness. 


Act  not  to 
extend  to 
Scotland. 


1  VICT.,  CHAP.  XXVI. 

An  Act  for  the  Amendment  of  the  Laios  with  respect  to  TFills. 

[3rd  July,  1837.] 

IX.  And  be  it  further  enacted,  that  no  will  shall  be  valid  2. 
unless  it  shall  be  in  writing,  and  executed  in  manner  hereinafter 
mentioned  ;  (that  is  to  say,)  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence 
and  bj^  his  direction  ;  and  such  signature  shall  be  made  or  ac- 
knowledged by  the  testator  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary. 

XVII.  And  be  it  further  enacted,  that   no  person    shall,  on  12,  28. 
account  of  his  being  an  executor  of  a  will,  be  incomj^etent  to  be 
admitted  a  witness  to  prove  the   execution   of  such  will,   or  a 
witness  to  prove  the  validity  or  invalidity  thereof. 

XXXV.  And  be  it  further  enacted,  that  this  Act  shall  not 
extend  to  Scotland. 


An  action  to 
be  maintain- 
able against 
any  person 
causing  death 
through  neg- 
lect, &c.,  not- 
withstanding 
the  death  of 
the  person 
injured. 

Action  to  be 
for  the  benefit 
of  certain  re- 
lations, and 
shall  be 


9  &  10  VICT.,  CHAP.  XCIII. 

An  Act  for  compensating  the  Families  of  Persons  killed  hij  Accidents. 

[26th  August,  1846.] 

I.  *  *  *  Be  it  enacted  *  *  *  that  whensoever  the  death  of  a  87, 
person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the  ^^^' 
act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages   in  respect  thereof,  then   and  in   every  such  case   the 
person  who  would  have  been  liable  if  death  had  not  ensued  shall 

be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony. 

II.  And  be  it  enacted,  that  every  such  action  shall  be  for  the 
benefit  of  the  wife,  husband,  parent,  and   child  of  the   person  H*- 
whose  death  shall  have  been  so  caused,  and  sholl  be  brought  by 
and  in  the  name  of  the  executor  or  administrator  of  the  person 
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deceased  ;   and  in  every  such  action  tlie  jury  may  give  siicli  brought  by 
damages  as  they  may  think  proportioned  to  the  injury  resulting  ^      m  the 
from  such  death  to  the  parties  respectively  for  whom  and  for  cutor  or  ad- 
whose  benefit  such  action  shall  be  brought  ;  and  the  amount  so  ministrator  of 
recovered,  after  deducting  the  costs  not  recovered  from  the  de-  *     deceased, 
fendant,  shall  be  divided  amongst  the  before-mentioned  parties  in 
such  shares  as  the  jury  by  their  verdict  shall  find  and  dii'ect. 

114.       III.  Provided  always,  and  be  it  enacted,  that  not  more  than  Only  one 
one  action  shall  lie  for  and  in  respect  of  the  same  subject-matter  ^p^^°^  p^^^ 
of  complaint ;   and   that  every  such  action  shall  be  commenced  commenced 
within  twelve  calendar  months  after  the  death  of  such  deceased  within  12 
person.  montLs. 

114.  V.  And  be  it  enacted,  that  the  following  words  and  expressions  Construction  of 
are  intended  to  have  the  meanings  hereby  assigned  to  them  re- 
spectively,  so  far  as  such  meanings  are  not  excluded  by  the  con- 
text or  by  the  nature  of  the  subject-matter  ;  that  is  to  say,  words 
denoting  the  singular  number  are  to.  be  understood  to  apply  also 
to  a  plurality  of  persons  or  tilings  ;  and  words  denoting  the  mas- 
culine gender  are  to  be  understood  to  apply  also  to  persons  of  the 
feminine  gender  ;  and  the  word  "  person  "  shall  apply  to  bodies 
politic  and  corporate  ;  and  the  word  "  parent "  shall  include 
father  and  mother,  and  grandfather  and  grandmother,  and  step- 
father and  stepmother  ;  and  the  word  "  child  "  shall  include  son 
and  daughter,  and  grandson  and  gi'anddaughter,  and  stepson  and 
stepdaughter. 

VI.  And  be  it  enacted,  that  this  Act  shall  come  into  operation  ■^'^*  *°  ^^^^ 
from  and  immediately  after  the  passing  thereof,  and  that  nothing  ,,.jggi,ja.  ^ud 
therein  contained  shall  apply  to  that  part  of  the  United  Kingdom  not  to  apply  to 
called  Scotland.  Scotland. 


10  &  11  VICT.,  CHAP.  XCVI. 

_An  Act  for  better  securing  Trust  Funds,  and  for  the  Relief  of 
Trustees.  [22nd  July,  1847.] 

70,      I.  *  *  *  Be  it  enacted  *  *  *  that  all  trustees,  executors,  ad-  Trustees  inay 
248.  ministrators,  or  other  persons,  having  in  their  hand.s  any  monies  P^^  }^^^^ 

belonging  to  any  trust  whatsoever,  or  the  major  part  of  tiieni,  transfer  stocks 
shall  be  at  liberty,  on  filing  an  aliidavit  shortly  describing  the  and  securities 
instrument  creating  the   trust,   according  to  tlie   best  of  their  ''^*'^  ^^'^  Court 
knowledge  and  l)elief,  to  pay  the  same,  with  tlie  privity  of  the 
Accountant-General  of  the  High  Court   of  Chancery,  into  the 
Bank  of  England,  to  the  account  of  such  Accountant-General 
in  the  matter  of  the  particular  trust  (describing  the  same  bv  the 
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names  of  tlie  parties,  as  accurately  as  may  be,  for  the  purpose  of 
distinguisliing  it),  in  trust  to  attend  the  orders  of  the  said  Court ; 
and  that  all  trustees  or  other  persons  having  any  annuities  or 
stocks  standing  in  their  name  in  the  books  of  the  Governor 'and 
Company  of  the  Bank  of  England,  or  of  the  East  India  Company, 
or  South  Sea  Company,  or  any  government  or  parliamentary  secu- 
rities standing  in  their  names,  or  in  the  names  of  any  deceased 
persons  of  whom  they  shall  be  personal  representatives,  upon  any 
trusts  whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty 
to  transfer  or  deposit  such  stocks  or  securities  into  or  in  the  name 
of  the  said  Accountant-General,  with  his  privity,  in  the  matter  of 
tlie  particular  trust  (describing  the  same  as  aforesaid),  in  trust  to 
Receipt  of  bank  attend  the  orders  of  the  said  Court  ;  and  in  every  such  case  the 
cashier,  or  cer-  i-pcgjpt  gf  one  of  the  casliiers  of  the  said  Bank  for  the  money  so 
per  officer  to     pai*l,  or,  in  the  case  of  stocks  or  securities,  the  certificate  of  the 
be  sufficieut       proper  officer  of  the  transfer  or  deposit  of  such  stocks  or  securities 
discharge.  shall  be  a  sufficient  discharge  to  such  trustees  or  other  persons 

for  tlie  money  so  paid,  or  tlie  stocks  or  securities  so  transferred  or 
deposited. 
Court  of  Chan-  -'-■'■•  -^^^^  ^^  ^^  enacted,  that  such  orders  as  shall  seem  fit  shall  248. 
eery  to  make  be  from  time  to  time  made  by  the  High  Court  of  Chancery  in 
orders  on  pe-  respect  of  the  trust  monies,  stocks,  or  securities  so  paid  in,  trans- 
bill  forappli-  ferred,  and  deposited  as  aforesaid,  and  for  the  investment  and 
cation  of  trust  payment  of  any  such  monies,  or  of  any  dividends  or  interest  on 
monies  and  ^^^y  ^^^-j^  stocks  or  securities,  and  for  the  transfer  and  delivery 
of  tnist.  *^^^*  of  ^^y  ^^^'^^  stocks  and  securities,  and  for  the  administration 

of  any  such  trusts  generally,  upon  a  petition  to  be  presented  in  a 
summary  way  to  the  Lord  Chancellor  or  the  Master  of  the  Rolls, 
without  bill,  by  such  party  or  i>arties,  as  to  the  Court  shall 
appear  to  be  competent  and  necessary  in  that  behalf,  and  service 
of  such  petition  shall  be  made  upon  such  person  or  persons  as 
the  Coiu't  shall  see  fit  and  direct  ;  and  every  order  made  upon 
any  such  petition  shall  have  the  same  authority  and  effect,  and 
shall  be  enforced  and  subject  to  rehearing  and  appeal,  in  the 
same  manner  as  if  the  same  had  been  made  in  a  suit  regularly 
instituted  in  the  Court ;  and  if  it  shall  appear  that  any  such 
trust  funds  cannot  be  safely  distributed  without  the  institution  of 
one  or  more  'suit  or  suits,  the  Lord  Chancellor  or  Master  of  the 
Rolls  may  dii-ect  any  such  suit  or  suits  to  be  instituted. 


i 
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12  &  13  VICT.,  CHAP.  LXXIV. 

An  Act  for  the  further  Relief  of  Trustees.    [28tli  July,  1849.] 

248.      *  *  *  Be  it  enacted  *  *  *  that  if  upon  any  petition  presented  Court  of  Chan- 

to  the  Lord  Chancellor  or  Master  of  the  RoUs  in  the  matter  of  the  ^^""^i^™  ^f^^"  jj°'' 

said  Act  *  it  shall  appear  to  the  Judge  of  the  Court  of  Chancery  majority  of 

before  whom  such  petition  shall  be  heard  that  any  monies,  an-  trustees,  &c., 

nuities,  stocks,  or  securities  are  vested  in  any  persons  as  trustees,  °""der  payment 

,     .    .  1  .  .  ,' .       ,      or  transier  oi 

executors,  or  administrators,  or  otherwise  upon  trusts  within  the  tj-ust  monies 

meaning  of  the  said  recited  Act,  and  that  the  major  jmrt  of  such  stocks,  or 
persons  are  desirous  of  transferring,  paying,  or  delivering  the  same  securities  into 
to  the  Accountant-General  of  the  High  Court  of  Chancery  under  (.gj.y_ 
the  provisions  of  the  said  recited  Act,  but  that  for  any  reason  the 
concurrence  of  the  other  or  others  of  them  cannot  be  had,  it  shall 
be  lawful  for  such  Judge  as  aforesaid  to  order  and  direct  such 
transfer,  payment,  or  delivery  to  be  made  by  the  major  part  of 
such  persons  without  the  concurrence  of  the  other  or  others  ot 
them  ;  and  where  any  such  monies  or  government  or  parlia- 
mentary securities  shall  be  deposited  with  any  banker,  broker, 
or  other  depositary,  it  shall  be  lawful  for  such  Judge  as  aforesaid 
to  make  such  order  for  the  payment  or  delivery  of  such  monies, 
government  or  parliamentary  securities  to  the  major  part  of  such 
trustees,  executors,  administrators,  or  other  persons  as  aforesaid, 
for  the  purpose  of  being  paid  or  delivered  to  the  said  Accountant- 
General  as  to  the  said  Judge  shall  seem  meet  ;  and  every  transfer 
of  any  annuities,  stocks,  or  securities,  and  every  payment  of 
money  or  delivery  of  securities,  in  pursuance  of  any  such  order, 
shall  be  as  valid  and  eft'ectual  as  if  the  same  had  been  made 
on  the  authority  or  by  the  act  of  all  the  persons  entitled  to  the 
annuities,  stocks,  or  securities  so  transferred,  or  the  monies  or 
securities  so  paid  or  delivered  respectively,  and  shall  fully  pro- 
tect and  indemnify  the  Governor  and  Company  of  the  Bank  of 
England,  the  East  India  Company,  and  the  iSouth  Sea  Company, 
and  all  other  persons  acting  under  or  in  pursuance  of  such  order. 


15  &  16  VICT.,  CHAP.  LXXXVI. 

A7iAct  to  amend  tlie  Practice  and  Course  of  Procccduuj  in  the  High 
Court  of  Chancery.  [1st  July,  1852.] 

219,      XLII.  It  shall  be  competent  to  any  defendant  in  any  suit  in  Defendant  not 
251.  the  said  Court  to  take  any  objection  for  want  of  jxirtics  to  such  to  take  objec- 
*  10  &  11  Vict.  c.  96. 
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tion  for  want 
of  parties  in 
any  case  to 
which  rules 
herein  set  forth 
shall  extend. 


Court  may  pro- 
ceed in  any 
suit,  &c., 
without  repre- 
sentative of 
deceased  per- 
son, or  may 
appoint  one. 


suit,  in  any  case  to  which  the  Rules  next  hereinafter  set  forth 
extend  ;  and  such  Rules  shall  be  deemed  and  taken  as  part  of  the 
law  and  practice  of  the  said  Court,  and  any  law  or  practice  of  the 
said  Court  inconsistent  therewith  shall  be  and  is  hereby  abrogated 
and  annulled. 

Rule  1.  Any  residuary  legatee  or  next  of  kin  may,  without 
serving  the  remaining  residuary  legatees  or  next  of  kin,  have 
a  decree  for  the  administration  of  the  personal  estate  of  a 
deceased  person. 
Rule  2.  Any  legatee  interested  in  a  legacy  charged  upon  real 
estate,  and  any  person    interested  in  the  proceeds  of  real 
estate  directed  to  be  sold,  may,  without   serving  any  other 
legatee  or  person  interested  in  the  proceeds  of  the  estate,  have  a 
decree  for  the  administration  of  the  estate  of  a  deceased  person. 
Rule  6.  Any  executor,  administrator,  or  trustee  may  obtain  a 
decree  against  any  one  legatee,  next  of  kin,  or  cestuis  que  trust 
for  the  administration  of  the  estate,  or  the  execution  of  the 
trusts. 
XLIV.  If  in  any  suit  or  other  proceeding  before  the  Court  it  79-3-1, 
shall  appear  to  the  Court    that   any  deceased  person  who  was 
interested  in  the  matters  in  question  has  no  legal  personal  repre- 
sentative, it  shall  be  lawful  for  the  Court  either  to  proceed  in  the 
absence  of  any  person  representing  the  estate  of  such  deceased 
person,  or  to  appoint  some  person  to  represent  such  estate  for  all 
the  purposes  of  the  suit  or  other  proceeding,  on  such  notice  to 
such  person  or  persons,  if  anj',  as  the  Court  shall  think  fit,  either 
specially  or  generally  by  public  advertisements ;  and  the  order 
so  made  by  the  said  Court  and  any  orders  consequent  thereon 
shall  bind  the  estate  of  such  deceased  person  in  the  same  manner 
in  every  respect  as  if  there  had  been  a  duly  constituted  legal  per- 
sonal representative  of  such  deceased  person,  and  such  legal  per- 
sonal representative  had  been  a  party  to  the  suit  or  proceeding, 
and  had  duly  appeared  and  submitted  his  rights  and  interests  to 
the  protection  of  the  Court. 


19  &  20  VICT.,  CHAP.  XCVII. 

An  Act  to  amend  the  Laus  of  England  and  Ireland  affecting  Trade 
and  Commerce.  [29th  July,  1856.] 


III.  No  special  promise  to  be  made  by  any  person  after  the  199. 
passing  of  this  Act  to  answer  for  the  debt,  default  or  miscarriage 


Consideration 

for  guarantee 

nect.  no   ap-^      ^  j.  j^^Q^j^gj,  person,  being  in  writing,  and  signed  by  the  party  to 

ing.  be  charged  therewith  or  some  other  person  by  him  thereunto  law- 
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fully  authorised,  shall  be  deemed  invalid  to  support  an  action,  suit, 
or  other  proceeding  to  charge  the  person  by  whom  such  promise 
shall  have  been  made,  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing,  or  by  necessary  inference 
from  a  written  document. 
193.      XIV.  In  reference  to  the  provisions  of  the  Acts  of  the  twenty-  Part  payment 
first  year  of  the  reigu  of  King  James  the  Fii-st,  cliapter  sixteen,  ^'^  °°®  '^°^' 
section  three,  and  of  the  Act  of  the  third  and  fourth  years  of  the  jjo^  ^q  prevent 
reign  of  King  William  the  Fourth,   chapter  forty-two,  section  bar  by  certain 
three,  and  of  the  Act  of  the  sixteenth  and  seventeenth  years  of  "Statutes  of 
the  reign   of   Her   present  Majesty,    chapter  one  hundred   and  j^  favour  of 
thirteen,  section  twenty,  when  there  shall  be  two  or  more  co-  another  con- 
contractors  or  co-debtors,  whether  bound  or  liable  jointly  only  or  tractor,  &c. 
jointly  and  severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor  or  administra- 
tor, shall  lose  the  benefit  of  the  said  enactments  or  any  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  payment  of 
any  principal,  interest  or  other  money,  by  any  other  or  others  of 
such  co-contractors  or  co-del)tors,  executors  or  administrators. 

XVI.  In  citing  this  Act  it  shall  be  sufficient  to  use  the  expres-  Short  title, 
sion  "Tlie  Mercantile  Law  Amendment  Act,  1856." 

XVII.  Nothing  in  this  Act  shall  extend  to  Scothxnd.  Extent  of  Act. 


20  &  21  VICT.,  CHAP.  LXXVII. 

An  Act  to  amend  the  Law  relating  to  Probates  and  Letters  of  Ad- 
ministration in  England.  [25th  August,  1857.1 

II.  In  the  construction  of  tliis  Act,  unless  the  context  be  incon-  Interpretation 
sistent  with  the  meaning  hereby  assigned —  of  terms. 

«  "Will "  shall  comprehend  "  Testament "  and  all  other  testamen- 
tary instruments  of  which  probate  may  now  be  granted  : 
"  Administration "  shall  comprehend  all  letters  of  administra- 
•  tion  of  the  eti'ects  of  deceased  persons,  whether  with  or  without 
the  will  annexed,  and  whether  granted  for  general,  special, 
or  limited  purjjoses  *  *  * 
27.      XXV.  The  Court  of  Probate  shall  have  the  like  powers,  jurisdic-  Powers  of  the 
tion,  and  authority  for  enforcing  the  attendance  of  per-sons  retiuii-ed  ^'°"'"*'  ^  ^^ 


by  it  as  aforesai<l,  and  for  punishing  persons  faiUng,  neglecting,  or 
refusing  to  produce  deeds,  evidences,  or  wTitings,  or  refusing  to 
appear  or  to  be  sworn,  or  make  affirmation  or  declaration,  or  to  f^ive 
evidence,  or  guilty  of  contempt,  and  generally  for  enforcin-r  all 
orders,  decrees,  and  judgments  made  or  given  by  the  Court  under 
this  Act,  and  otherwise  in  relation  to  the  matters  to  be  inqiiii-ed 


force  orders. 
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Probate  or 
ofTice  copy 
to  be  evidence 
of  the  will  in 
suits  concern- 
ing real  estate, 
save  where 
the  validity 
of  the  will  is 
put  in  issue. 


Administration 
pendente  lite. 


Remuneration 
to  administra- 
tors pendente 
lite  *  *  * 

Power  as  to  ap- 
pointment of 
administrator. 


into  and  done  by  or  under  the  orders  of  the  Court  under  this  Act, 
as  are  by  law  vested  in  the  High  Court  of  Chancery  for  such  pur- 
poses in  relation  to  any  suit  or  matter  depending  in  such  Court. 

LXIV.  In  any  action  at  law  or  suit  in  equity,  where,  according  94. 
to  the  existing  law,  it  would  be  necessary  to  produce  and  prove 
an  original  will  in  order  to  establish  a  devise  or  other  testamen- 
tary disposition  of  or  affecting  real  estate,  it  shall  be  lawful  for 
the  party  intending  to  establish  in  proof  such  devise  or  other 
testamentary  disposition  to  give  to  the  opposite  party,  ten  days  at 
least  before  the  trial  or  other  proceeding  in  which  the  said  proof 
shall  be  intended  to  be  adduced,  notice  that  he  intends  at  the  said 
trial  or  other  proceeding  to  give  in  evidence  as  proof  of  the  devise 
or  other  testamentary  disposition  the  probate  of  the  said  will  or 
the  letters  of  administration  with  the  will  annexed,  or  a  copy 
thereof  stamped  with  any  seal  of  the  Court  of  Probate  ;  and  in 
every  such  case  such  probate  or  letters  of  administration,  or  copy 
thereof  respectively,  stamped  as  aforesaid,  shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  contents,  notwith- 
standing the  same  may  not  have  been  proved  in  solemn  form,  or 
have  been  otherwise  declared  valid  in  a  contentious  cause  or 
matter,  as  herein  provided,  unless  the  party  receiving  such  notice 
shall,  within  four  days  after  such  receipt,  give  notice  that  he  dis- 
putes the  validity  of  such  devise  or  other  testamentary  disposition. 

LXX.  Pending  any  suit  touching  the  validity  of  the  will  of  66,  67, 
any  deceased  person,  or  for  obtaining,  recalling,  or  revoking  any  69. 
probate  or  any  grant  of  administration,  the  Court  of  Probate  may 
appoint  an  administrator  of  the  personal  estate  of  such  deceased 
person  ;  and  the  administrator  so  appointed  shall  have  all  the 
rights  and  powers  of  a  general  administrator,  other  than  the  right 
of  distributing  the  residue  of  such  personal  estate  ;  and  every  such 
administrator  shall  be  subject  to  the  immediate  control  of  the 
Court,  and  act  under  its  direction. 

LXXII.  The  Court  of  Probate  may  direct  that  administrators  66. 
*  *  *  appointed  pending  suits  involving   matters    and   causes 
testamentary   shall   receive  out  of  the   personal  *  *  *  estate   of 
the  deceased  such  reasonable  remuneration  as  the  Court  think  fit. 

LXXIII.  Where  a  person  has  died  or  shall  die  wholly  intestate  9,  48- 
as  to  his  personal  estate,  or  leaving  a  will  affecting  personal  estate,  ^^'  ^^» 
but  without  having  appointed  an  executor  thereof  -willing  and  74^'  §5^' 
competent  to  take  probate,  or  where  the  executor  shall  at  the  time  90. 
of  the  death  of  such  person  be  resident  out  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  it  shall  appear  to  the  Court  to 
be  necessary  or  convenient  in  any  such  case,  by  reason  of  the 
insolvency  of  the  estate  of  the  deceased,  or  otlier  special  circmn- 
stances  to  appoint  some  person  to  be  the  administrator  of  the 
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personal  estate  of  tlie  deceased,  or  of  any  part  of  such  personal 
estate,  other  than  the  person  who  if  this  Act  had  nut  been  passed 
would  by  law  have  been  entitled  to  a  grant  of  administration  of 
such  personal  estate,  it  shall  not  be  obligatory  upon  the  C/Ourt  to 
grant  administration  of  the  personal  estate  of  such  deceased  person 
to  the  person  who  if  this  Act  had  not  passed  would  by  law  have 
been  entitled  to  a  grant  thereof,  but  it  shall  be  lawful  for  the 
Court,  in  its  discretion,  to  appoint  such  person  as  the  Court  shall 
think  fit  to  be  such  administrator  upon  his  giving  such  security 
(if  any)  as  the  Court  shall  direct,  and  every  such  administration 
may  be  limited  as  the  Court  shall  think  tit. 

73.      LXXIV.  The  provisions  of  an  Act  passed  in  the  thirty-eighth  33  G.  3,  c.  7 
year  of  his  late  INIajesty  King  George  the  Tliii'd,  chapter  eighty-  extended  to 
seven,  shall  apply  (in  like  manner)  to  all  cases  where  letters  of  ^  ^^^^^^  ^^' 
administration  have  been  granted,  and  the  person  to  whom  such 
admiuistration  shall  have  been  granted  shall  be  out  of  the  juris- 
diction of  her  Majesty's  Courts  of  Law  and  equity. 

99.      LXXV.  After  any  grant  of  administration,  no  person  shall  have  After  grant 
power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  °f  administra- 
the  deceased,  as  to  the  personal  estate  comprised  in  or  affected  by  ^^  "°  penson 
such  grant  of  administration,  until  such  administration  shall  have  to  sue  as  an 
been  recalled  or  revoked.  executor. 

106.       LXXVI.  Where  before  the  revocation  of  any  temporary  admi-  Revocation  of 
ni.stration  any  proceedings  at  law  or  in  equity  have  been  com-  temporary 
menced  by  or  against  any  administrator  so  appointed,  the  Court  8''^'^*^."°* 
in  which  such  proceedings  are  pending  may  order  that  a  suggestion  actions  or 
be  made  upon  the  record  of  the  revocation  of  such  administration,  suits. 
and  of  the  grant  of  probate  or  administration  wliich  shall  have 
been  made  consequent  thereupon,  and  that  the  proceedings  shall  be 
continued  in  the  name  of  the  new  executor  or  administrator,  in 
like  manner  as  if  the  proceeding  had  been  originally  commenced 
by  or  against  such  new  executor  or  administrator,  but  subject  to 
such  conditions  and  variations,  if  any,  as  such  Court  may  direct. 

105,  LXXVII.  Where  any  probate   or  administration   is  revoked  Payments 

^^3,  under  this  Act,  all  payments  bond  fide  made  to  any  executor  or  u"tler  revoked 

■  administrator  under  such  probate  or  administration,  before  the  l^^!"^'^*?^  °^ . 

.■       .1  /■     1    11  1         1       1    T     1  ,  administration 

revocation  thereof,  shall  be  a  legal  discharge  to  the  person  making  to  be  valid. 

tlie  same  ;  and  the  executor  or  administrator  who  shall  have  acted 

under  any  such  revoked  probate  or  administration  may  retain  and 

reimburse  himself  in  respect  of  any  payments  made  by  him  which 

the  person  to  whom  probate  or  administration  shall  be  afterwanls 

granted  might  have  lawfully  made. 

106,  LXXVIII.  All  persons  and  corporations  making  or  permitting  Persons,  &c. 
133.  to  be  made  any  payment  or  transfer  homl  fide,  upon  any  probate  making  pay- 
or letters  of  administration  granted  in  respect  of  the  estate  of  any  '"^'^*  ^^^^ 
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probates 
granted  for 
estate  of  de- 
ceased person 
to  be  indem- 
nified. 

Rights  of  an 
executor  re- 
nouncing pro- 
bate to  cease 
as  if  he  had 
not  been 
named  in  the 
will. 


Sureties  to 

administration 

bonds. 


Persons  to 
whom  grant  of 
administration 
shall  be  com- 
mitted shall 
give  bond. 


Penalty  on 
bond. 


Power  of  Court 
to  assign  bond. 


deceased  person  under  the  authority  of  this  Act,  shall  he  indemni- 
fied and  protected  in  so  doing,  notwithstanding  any  defect  or  cir- 
cumstance whatsoever  affecting  the  validity  of  such  prohate  or 
letters  of  administration. 

LXXIX.  Where  any  person,  after  the  commencement  of  this  16,  17, 
Act,  renounces  probate  of  the  will  of  which  he  is  appointed  ■^^• 
executor  or  one  of  the  executors,  the  rights  of  such  person  in 
respect  of  the  executorship  shall  wholly  cease,  and  the  representa- 
tion to  the  testator  and  the  administration  of  his  effects  shall  and 
may,  without  any  further  renunciation,  go,  devolve,  and  be  com- 
mitted in  like  manner  as  if  such  person  had  not  been  appointed 
executor. 

LXXX.  So  much  of  an  Act  passed  in  the  twenty-first  year  of  91. 
King  Henry  the  Eighth,  chapter  five,  and  of  an  Act  passed  in  the 
twenty-second  and  twenty-third  years  of  King  Charles  the  Second, 
chapter  ten,  and  of  an  Act  passed  in  the  first  year  of  King  James 
the  Second,  chapter  seventeen,  as  requires  any  surety,  bond,  or 
other  security  to  be  taken  from  a  person  to  whom  administration 
shall  be  committed,  shall  be  repealed. 

LXXXI.  Every  person  to  whom  any  grant  of  administration  88. 
shall  be  committed  shall  give  bond  to  the  Judge  of  the  Court  of 
Probate  to  enure  for  the  benefit  of  the  Judge  for  the  time  being, 
and,  if  the  Court  of  Probate  or  (in  the  case  of  a  grant  from  the 
district  registry)  the  district  registrar  shall  require,  with  one  or 
more  surety  or  sureties,  conditioned  for  duly  collecting,  getting 
in,  and  administering  the  personal  estate  of  the  deceased,  which 
bond  shall  be  in  such  form  as  the  Judge  shall  from  time  to  time 
by  any  general  or  special  order  direct*  :  Provided  that  it  shall  not 
be  necessary  for  the  solicitor  for  the  affairs  of  the  Treasury  or  the 
solicitor  of  the  Duchy  of  Lancaster  applying  for  or  obtaining  ad- 
ministration to  the  use  or  benefit  of  her  Majesty  to  give  any  such 
bond  as  aforesaid. 

LXXXII.  Such  bond  shall  be  in  a  penalty  of  double  the  88. 
amount  under  which  the  estate  and  effects  of  the  deceased  shall 
be  sworn,  unless  the  Court  or  district  registrar,  as  the  case 
may  be,  shall  in  any  case  think  fit  to  direct  the  same  to  be  re- 
duced, in  which  case  it  shall  be  lawful  for  the  Court  or  district 
registrar  so  to  do,  and  the  Court  or  district  registrar  may  also 
direct  that  more  bonds  than  one  shall  be  given,  so  as  to  limit  the 
liability  of  any  surety  to  such  amount  as  the  Court  or  district 
registrar  shall  think  reasonable. 

LXXXIIL  The  Court  may,  on  application  made  on  motion  or  91. 
petition  in  a  summary  way,  and  on  being  satisfied  that  the  condi- 


*  See  post,  p.  321. 
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tion  of  any  sucli  bond  has  been  broken,  order  one  of  the  registrars 
of  the  Court  to  assign  the  same  to  some  person,  to  be  named  in 
such  order,  and  such  person,  his  executors  or  administrators,  shall 
thereupon  be  entitled  to  sue  on  the  said  bond,  in  his  own  name, 
both  at  law  and  in  equity,  as  if  the  same  had  been  originally 
given  to  him  instead  of  to  the  Judge  of  the  Court,  and  shall  be 
entitled  to  recover  thereon  as  trustee  for  all  persons  interested  the 
full  amount  recoverable  in  respect  of  any  breach  of  the  condition 
of  the  said  bond. 


20  &  21  VICT.,  CHAP.  LXXIX. 

Ati  Act  to  amend  the  Law  relating  to  Probates  and  Letters  of  Admi- 
nistration in  Ireland.  [25th  August,  1857.] 

II.  In  the  construction  of  this  Act,  unless  the  context  be  incon-  Interpretation 
sistent  with  the  meaning  hereby  assigned —  of  tei-ms. 

"  Administration  "  shall  comprehend  all  letters  of  administra- 
tion of  the  effects  of  deceased  persons,  whether  with  or  with- 
out the  will  annexed,  and  whether  granted  for  general,  special, 
or  limited  purposes. 

III.  This  Act  maybe  cited  as  "The  Probates  and  Letters  of  Short  title  of 
Administration  Act  (Ireland),  1857."  -^c*- 

IV.  This  Act  shaU  not  extend  to  England  or  Scotland,  except  Act  not  to 
where  expressly  mentioned.  extend  to 

97.       XCIV.  From  and  after  the  period  at  which  this  Act  sliall  come  ScSland  °^' 

into  operation,  when  any  probate  or  letters  of  administration  to  be  except,  &c. 

granted  by  the  Court  of  Probate  in  England  shall  be  produced  to  Probates 

and  a  copy  thereof  deposited  witli  the  registrars  of  the  Court  of  granted  in 

Probate  in  Ireland,  such  probate  or  letters  of  administration  shall  be^/ri!  ^° 

be  sealed  with  the  seal  of  the  said  last-mentioned  Court,  and  bein"  force  as  if 

duly  stamped  shall  be  of  the  like  force  and  effect  and  have  the  originally 

same  operation  in  Ireland  as  if  it  had  been  oriffinallv  La-anted  bv  t'''\"  ''''.  '"  , 
^  .  o  Jo    V  in.vi   uj   Ireland  on  be- 

the  Court  oi  Probate  in  Ireland.  ing  re-sealed. 

95.      XCV.  From  and  after  tlie  i)eri()d  at  which  this  Act  shall  come  Probates 
into  operation,  when  any  probate  or  letters  of  administration  to  S^^'^tcd  in 
be  gT'anted  by  the  Court  of  Probate  in  Ireland  shall  be  produced  tTikt  fm-^° 
to  and  a  copy  thereof  deposited  with  the  registrars  of  the  Court  of  as  if  originally 
Probate  in  England,  such  probate  or  letters  of  administration  S''<inted  in 
shall  be  sealed  witli  the  seal  of  the  last-mentioned  Court,  and  bdn'T^  ^"^ 
being  duly  stamped  shall  be  of  the  like  force  and  effect,  and  liave  sealed, 
'the  same  operation  in  England  as  if  it  had  been  originally  "ranted 
by  the  Court  of  Probate  in  England. 
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Confirmation 
produced  in 
Probate  Court 
of  England, 
and  sealed, 
to  have  the 
effect  of  pro- 
bate or  ad- 
ministration. 


Confirmation 
produced  in 
Proliate  Court 
of  Dublin,  and 
sealed,  to  have 
the  effect  of 
probate  or 
administration. 


Probate  or 
letters  of  ad- 
ministration 
produced  in 
Commissary 
Court  and  cer- 
tified, to  have 
effect  of  con- 
firmation. 


21  &  22  VICT.,  CHAP.  LVI. 

An  Act  to  amend  the  Law  relating  to  the  Confirmation  of  Exectitors 
in  Scotland,  and  to  extend  over  all  Parts  of  the  United  King- 
dom the  Efiect  of  such  Confirmation,  and  of  Grants  of  Prolate 
and  Administration.  [23rd  July,  1858.] 

XII.  From  and  after  the  date  aforesaid,  when  any  confirmation  95. 
of  the  executor  of  a  person  who  shall  in  manner  aforesaid  be  found 

to  have  died  domiciled  in  Scotland,  which  includes,  besides  the 
personal  estate  situated  in  Scotland,  also  personal  estate  situated 
in  England,  shall  be  produced  in  the  principal  Court  of  Probate 
in  England,  and  a  copy  thereof  deposited  with  the  registrar,  to- 
gether with  a  certified  copy  of  the  interlocutor  of  the  commissary 
finding  that  such  deceased  person  died  domiciled  in  Scotland,  such 
confirmation  shall  be  sealed  with  the  seal  of  the  said  Court,  and 
returned  to  the  person  producing  the  same,  and  shall  thereafter  have 
the  like  force  and  effect  in  England  as  if  a  probate  or  letters  of 
administration,  as  the  case  may  be,  had  been  granted  by  the  said 
Court  of  Probate. 

XIII.  From  and  after  the  date  aforesaid,  where  any  confirma-  95. 
tion  of  the  executor  of  a  person  who  shall  so  be  found  to  have 
died  domiciled  in  Scotland,  which  includes,  besides  the  personal 
estate  situated  in  Scotland,  also  personal  estate  situated  in  Ireland, 
shall  be  produced  in  the  Court  of  Probate  in  Dublin,  and  a  copy 
thereof  deposited  with  the  registrar,  together  with  a  certified  copy 

of  the  interlocutor  of  the  commissary  finding  that  such  deceased 
person  died  domiciled  in  Scotland,  such  confirmation  shall  be 
sealed  with  the  seal  of  the  said  Court,  and  returned  to  the  person 
producing  the  same,  and  shall  thereafter  have  the  like  force  and 
eifect  in  Ireland  as  if  a  probate  or  letters  of  administration,  as  the 
case  may  be,  had  been  granted  by  the  said  Court  of  Probate  in 
Dublin. 

XIV.  From  and  after  the  date  aforesaid,  when  any  probate  or  97. 
letters  of  administration  to  be  granted  by  the  Court  of  Probate  in 
England  to  the  executor  or  administrator  of  a  person  who  shall 

be  therein,  or  by  any  note  or  memorandum  written  thereon  signed 
by  the  proper  oflicer,  stated  to  have  died  domiciled  in  England,  or 
by  the  Court  of  Probate  in  Ireland  to  the  executor  or  administrator 
of  a  person  who  shall  in  like  manner  be  stated  to  have  died  domi- 
ciled in  Ireland,  shall  be  produced  in  the  Commissary  Court  of 
the  county  of  Edinburgh,  and  a  copy  thereof  deposited  with  the 
commissary  clerk  of  the  said  Court ;  the  commissary  clerk  shall 
endorse  or  write  on  the  back  or  face  of  such  grant  a  certificate 
*  *  *  and  such  probate  or  letters  of  administration,  being  duly 
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stamped  shall  be  of  the  like  force  and  effect  and  have  the  same 
operation  in  Scotland  as  if  a  confirmation  had  been  granted  by  the 
said  Court. 

XIX.  This  Act  may  be  cited  as  the  "  Confirmation  and  Probate 
Act,  1858." 


21  &  22  VICT.,  CHAP.  XCV. 

An  Act  to  amend  the  Act  of  the  Twentieth  and  Twenty-first  Victoria, 
Chapter  Seventij-sevoi.  [2nd  August,  1858.] 

21.      XVI.  Whenever  an  executor  appointed  in  a  will  survives  the  An  executor 
testator,  but  dies  without  having  taken  probate,  and  whenever  ^^^  acting  or 
an  executor  named  in  a  will  is  cited  to  take  prolaate,  and  does  ^^  a  citation  " 
not  appear  to  such  citation,  the  right  of  such  person  in  respect  to  be  treated 
of  the  executorship  shall  wholly  cease,  and  the  representation  to  ^^  ^^  ^^  ^^^ 
the  testator  and  the  administration  of  his  effects  shall  and  may, 
without  any  further  renunciation,  go,  devolve,  and  be  committed 
in  like  manner  as  if  such  person  had  not  been  appointed  executor. 

73.       XVIII.  The  provisions  of  an  Act  passed  in  the  thirty-eighth  Provisions  of 

year  of  George   the  Third,  chapter  eighty-seven,  and  of  "  The  38  G.  3,  c.  87, 

Court  of  Probate  Act,"  shaU  be  extended  to  all  executors  and  i°  ,       Z-" 
'  .  Vict.  c.  u, 

administrators  residing  out  of  the  jurisdiction  of  her  Majesty's  extended  to  all 
courts  of  law  and  equity,  whether  it  be  or  be  not  intended  to  ^'-^^^^  °^  execu- 
institute  proceedings  in  the  Court  of  Chancery,  and  to  all  grants     •^-  +  „  +'  "^ ' 
made  before  and  subsequently  to  the  passing  of  the  last-mentioned 
Act,  and  it  shall  be  lawful  to  alter  the  language  of  the  grant 
prescribed  by  the  first-named  statute  so  as  to  make  it  apply  to 
grants  made  in  the  Court  of  Probate  under  the  said  last-mentioned 
Act. 
131.       XIX.  From  and  after  the  decease  of  any  person  dying  intestate.  Between  the 
and  until  letters  of  administration  shall  be  granted  in  respect  of  death  of  the 
his  estate  and  effects,  the  personal  estate  and   effects  of  such  de-  l'ei;son  decease.! 

•i  1111  i-iTi  1-1^  r-T^i         ^^'-^  the  grant 

ceased  person  shall  be  vested  m  the  Judge  of  tlie  Court  of  Probate  the  iiropeity  to 

for  the  time  being,  in  the  same  manner  and  to  the  same  extent  as  vest  in  tlie 

heretofore  they  vested  in  the  Ordinary.  Judge  Ordi- 

iKiry. 
GC.       XXII.  AU  the  provisions  contained  in  the  Court  of  Probate  Administntiou 

Act  respecting  grants  of  administration  pending   suit  shall   be  pending  suit 

deemed  to  ai>plv  to  the  case  of  appeals  to  the  Huuse  of  Lords  deemed  to 

under  the  said  Act.  ^^j^^ 

95.       XXIX.  Letters  of  administration  granted  by  the  Court  of  Pro-  Letters    f    1 

bate  in  Ireland  shall  not  be  resealed,  under  section  ninety-five  ministration 

of  the  twentieth  and  twenty-first  Victoria,  chapter  seventy-nine,  ^'■'^"ted  in 

until  a  certificate  has  been  filed  under  the  hand  of  a  registrar  of  to  be^re-s°a!ed 
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in  England, 
until  sufficient 
bond  is  eiveu. 


Short  title  of 
Act. 


the  Court  of  Probate  in  Ireland  that  bond  has  been  given  to  the 
Judge  of  the  Court  of  Probate  in  Ireland  in  a  sum  sufficient  in 
amount  to  cover  the  property  in  England  as  well  as  in  Ireland 
in  respect  of  which  siich  administration  is  required  to  be  resealed. 
XXXVIII.  In  citing  the  Act  of  the  twentieth  and  twenty-first 
Victoria,  chapter  seventy-seven,  in  any  instrument,  document,  or 
proceeding,  it  shall  be  sufficient  to  use  the  expression  "  The  Court 
of  Probate  Act,  1857,"  and,  in  citing  this  Act,  the  expression 
"  Court  of  Probate  Act,  1858." 


22  &  23  VICT.,  CHAP.  XXXV. 

An  Ad   to  further  amend    the  Lato   of  Property   and   to   relieve 


Trustees. 


[13th  August,  1859.] 


Devisee  in 
trust  may 
raise  money 
by  sale,  not- 
witlistanding 
want  of  express 
power  in  the 
will. 


Powers  given 
by  last  section 
extended  to 
survivors, 
devisees,  &c. 


Executors  to 
have  power  of 
raising  money, 
&c.,  whei'e 
there  is  no 
sufficient 
devise. 


XIV.  Where  by  any  will  which  shall  come  into  operation  after  136. 
the  passing  of  this  Act  the  testator  shall  have  charged  his  real 
estate  or  any  specific  portion  thereof  with  the  payments  of  his 
debts,  or  with  the  payment  of  any  legacy  or  other  specific  sura  of 
money,  and  shall  have  devised  the  estate  so  charged  to  any  trustee 

or  trustees  for  the  whole  of  his  estate  or  interest  therein,  and 
shall  not  have  made  any  express  provision  for  the  raising  of  such 
debt,  legacy,  or  sum  of  money  out  of  such  estate,  it  shall  be  law- 
ful for  the  said  devisee  or  devisees  in  trust,  notwithstanding  any 
trusts  actually  declared  by  the  testator,  to  raise  siich  debts,  legacy, 
or  money  as  aforesaid  by  a  sale  and  absolute  disposition  by  public 
auction  or  private  contract  of  the  said  hereditaments  or  any  part 
thereof,  or  by  mortgage  of  the  same,  or  partly  in  one  mode  and 
partly  in  the  other,  and  any  deed  or  deeds  of  mortgage  so  exe- 
cuted may  reserve  such  rate  of  interest  and  fix  such  period  or 
periods  of  repayment  as  the  person  or  persons  executing  the  same 
shall  think  proj^ier. 

XV.  The  powers  conferred  by  the  last  section  shall  extend  to  136. 
all  and  every  person  or  persons  in  whom  the  estate  devised  shall 

for  the  time  being  be  vested  by  survivorship,  descent,  or  devise, 
or  to  any  person  or  persons  who  may  be  appointed  under  any 
}iower  in  the  will,  or  by  the  Court  of  Chancery,  to  succeed  to 
the  trusteeship  vested  in  such  devisee  or  devisees  in  trust,  as 
aforesaid. 

XVI.  If  any  testator  who  shall  have  created  such  a  charge  as  13G. 
is  described  in  the  fourteenth  section  shall  not  have  devised  the 
hereditaments  charged  as  aforesaid  in  such  terms  as  that  his  whole 
estate  and  interest  therein  shall  become  vested  in  any  trustee  or 
trustees,  the  executor  or  executors  for  the  time  being  named  in 
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sucli  will  (if  any)  shall  have  the  same  or  the  like  power  of  raising 
the  said  moneys  as  is  hereinbefore  vested  in  the  devisee  or  devisees 
in  trust  of  the  said  hereditaments,  and  such  power  shall  from 
time  to  time  devolve  to  and  become  vested  in  the  person  or  per- 
sons (if  any)  in  whom  the  executorship  shall  for  the  time  being 
be  vested ;  but  any  sale  or  mortgage  under  this  Act  shall  operate 
only  on  the  estate  and  interest,  whether  legal  or  equitable,  of  the 
testator,  and  shall  not  render  it  unnecessary  to  get  in  any  out- 
standing subsisting  legal  estate. 
136.      XVII.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  Purchasers, 

whether  the  powers  conferred  by  sections  fourteen,  fifteen  and  *°'.'      .  ^ouna 
,.    1  .      .  .  1  r    ^  to  inquire  as  to 

sixteen  oi  this  Act,  or  either  of  them,  shall  have  been  duly  and  powers. 

correctly  exercised   by  the  person   or  persons  acting  in  virtue 

thereof. 
135.      XXIII.    The  bond  fide  payment   to   and  the  receipt   of  any  Not  to  "be 

person  to  whom  any  purchase  or  mortgage  money  shall  bepayal)le  bound  to  see 

upon  any  express  or  implied  trust  shall  eiiectually  discharge  the  ^jqjj  ^f  -mj.. 

person  paying  the  same  from  seeing  to  the  application  or  being  chase  money. 

answerable  for  the  misapplication  thereof,  unless  the  contrary 

shall  be  expressly  declared  by  the  instrument  creating  the  trust 

or  security. 

217.      XXVI.  No  trustee,  executor,  or  administrator  making  any  pay-  Trustee,  &c., 

meiit  or  doing  any  act  bond  fide  under  or  in  pursuance  of  any  ™^  ,^"°  P^^' 
„  1    n  T       T   1  1      p        ■,  .1  T      uient  under 

power  01  attorney  shall  be  liable  for  the  moneys  so  paid  or  the  power  of  at- 

act  so  done,  by  reason  that  the  person  who  gave  the  power  of  torney  not  to 

attorney  was  dead  at  the  time  of  such  payment  or  act,  or  had    ^  '^     ,  /  ^, 

.iiiiPPi      reason  of  death 
done  some  act  to  avoid  the  power,  provided  that  the  fact  of  the  of  party  giving 

death,  or  of  the  doing  of  such  act  as  last  aforesaid,  at  the  time  of  such  power. 

such  payment  or  act  bond  fide  done  as  aforesaid  by  such  trustee, 

executor,  or  administrator,  was  not  known  to  him  :    Provided 

always,  that  nothing  herein  contained  shall  in  any  manner  affect 

or  prejudice  the  right  of  any  person  entitled  to  the  money  against 

the  person  to  whom  such  payment  shall  have  been  made,  but  that 

such  person  so  entitled  shall  have  the  same  remedy  against  such 

person  to  whom  such  payment  shall  be  made  as  he  would  have 

had  against  the  trustee,  executor,  or  administrator  if  the  money 

had  not  been  paid  away  under  such  power  of  attorney. 

IPO,      XXVII.  Where  an  executor  or  administrator,  liable  as  sucli  to  As  to  liability 

2-17.  the   rents,  covenants,  or  agreements   contained  in  any  lease  or    ,  ^^'^'r"''"'' "'" 
„         ,  "  •         T  -1  "  ■  administnitor 

agreement  tor  a  lease  grantetl  or  assigned  to  the  testator  or  intes-  in  respect  of 

tate  whose  estate  is  being  administered,  shall  have  satisfied  all  rents  cove- 
such  liabilities  under  the  saiil  lease  or  agreement  for  a  lease  as  °^°**''  "'" 

1  IT  11  1-1  ,        •  n    ,     agreements, 

may  have  accrued  due  and  been  claimed  up  to  the  time  of  the 

assignment  hereafter  mentioned,  and  shall  have  set  apart  a  suffi- 
cient fund  to  answer  any  future  claim  that  may  be  made  in  respect 
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of  any  fixed  and  ascertained  sum  covenanted  or  agreed  by  the 
lessee  to  be  laid  out  on  the  property  demised  or  agreed  to  be  de- 
mised, although  the  period  for  laying  out  the  same  may  not  have 
arrived,  and  shall  have  assigned  the  lease  or  agreement  for  a  lease 
to  a  imrcliaser  thereof,  he  shall  be  at  liberty  to  distribute  the 
residuary  personal  estate  of  the  deceased  to  and  amongst  the 
parties  entitled  thereto  respectively,  without  approjDriating  any 
part,  or  any  fv;rther  part  (as  the  case  may  be),  of  the  personal 
estate  of  the  deceased  to  meet  any  future  liability  under  the  said 
lease  or  agreement  for  a  lease  ;  and  the  executor  or  administrator 
so  distributing  the  residuary  estate  shall  not,  after  having  assigned 
the  said  lease  or  agreement  for  a  lease,  and  having,  where  neces- 
sary, set  apart  such  sufficient  fund  as  aforesaid,  be  personally 
liable  in  respect  of  any  subsequent '  claim  under  the  said  lease 
or  agreement  for  a  lease  ;  but  nothing  herein  contained  shaU 
prejudice  the  right  of  the  lessor  or  those  claiming  under  him  to 
follow  the  assets  of  the  deceased  into  the  hands  of  the  person  or 
persons  to  or  amongst  whom  the  said  assets  may  have  been 
distributed. 
As  to  liability        XXVIII.  In  like  manner,  where  an  executor  or  administrator  184, 

of  executor,       liable  as  such  to  the  rent,  covenants,  or  agreements  contained  in  -^'^• 

&c.,  in  resi^ect  ,  .   „  ^  ,    ^      ^ 

of  rents   &c.      ^^7  conveyance  on  chiei  rent  or  rent-charge  (whether  any  such 

in  conveyances  rent  be  by  limitation  of  use,  grant,  or  reservation),  or  agreement 
on  rents-  ^^^  such  conveyance,  granted  or  assigned  to  or  made  and  entered 

into  with  the  testator  or  intestate  whose  estate  is  being  adminis- 
tered, shall  have  satisfied  all  such  liabilities  under  the  said  con- 
veyance, or  agreement  for  a  conveyance,  as  may  have  accrued  due 
and  been  claimed  up  to  the  time  of  the  conveyance  hereafter  men- 
tioned, and  shall  have  set  apart  a  sutficient  fund  to  answer  any 
future  claim  that  may  be  made  in  respect  of  any  fixed  and  ascer- 
tained sum  covenanted  or  agreed  by  the  grantee,  to  be  laid  out 
on  the  property  conveyed,  or  agreed  to  be  conveyed,  although  the 
period  for  laying  out  the  same  may  not  have  arrived,  and  shall 
have  conveyed  such  property  or  assigned  the  said  agreement  for 
such  conveyance  as  aforesaid,  to  a  ptu'chaser  thereof,  he  sball  be  at 
liberty  to  distribute  the  residuary  personal  estate  of  the  deceased 
to  and  amongst  the  parties  entitled  thereto  respectively,  without 
appropriating  any  part  or  any  further  part  (as  the  case  may  be) 
of  the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  conveyance  or  agreement  for  a  conveyance ;  and 
the  executor  or  administrator  so  distributing  the  residuary  estate 
shall  not,  after  having  made  or  executed  such  conveyance  or 
assignment,  and  having,  where  necessary,  set  apart  such  sufficient 
fund  as  aforesaid,  be  personally  liable  in  respect  of  any  subsequent 
claim  under  the  said  conveyance,  or  agreement  for  conveyance ; 
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Lilt  nothing  herein  contained  shall  prejudice  the  right  of  the 

grantor,  or  those  claiming  under  him,  to  follow  the  assets  of  the 

deceased  into  the  hands  of  the  person  or  persons  to  or  among 

whom  the  said  assets  may  have  been  distributed. 

214,       XXIX.  Where  an  executor  or  administrator  shall  have  given  As  to  distribu- 

^^^-  such  or  the  like  notices  as  in  the  opinion  of  the  Court  in  which  tion  of  ^^ 

.  .    ^  assets  of  tes- 

such  executor  or  administrator  is  sought  to   be  charged  would  ^^^q,.  q^  in- 

have  been  given  by  the  Court  of  Chancery  in  an  administration  testate  after 

suit,  for  creditors  and  others  to  send  in  to  the  executor  or  adminis-  notice  given    y 

'  .  .  .  executor  or 

trator  their  claims  against  the  estate  of  the  testator  or  intestate,  administrator. 

such  executor  or  administrator  shall,  at  the  expiration  of  the  time 
named  in  the  said  notices  or  the  last  of  the  said  notices  for  send- 
ing in  such  claims,  be  at  liberty  to  distribute  the  assets  of  the 
testator  or  intestate,  or  any  part  thereof,  amongst  the  parties  en- 
titled thereto,  having  regard  to  the  claims  of  which  such  executor 
or  administrator  has  then  notice,  and  shall  not  be  liable  for  the 
assets  or  any  part  thereof  so  distributed  to  any  person  of  whose 
claim  such  executor  or  administrator  shall  not  have  had  notice  at 
the  time  of  distribution  of  the  said  assets  or  a  part  thereof,  as 
the  case  may  be ;  but  nothing  in  the  present  Act  contained  shall 
prejudice  the  right  of  any  creditor  or  claimant  to  follow  the  assets 
or  any  part  thereof  into  the  hands  of  the  person  or  persons  avIio 
may  have  received  the  same  respectively. 
250.       XXX.    Any  trustee,  executor,  or    administrator   shall    be  at  Trustee,  exe- 
liberty,  without  the  institution  of  a  suit,  to  apply  by  petition  to  _^"*7' lt°  'et^^ 
any  Judge  of  the  High  Court  of  Chancery,  or  by  summons  upon  tion  to  judge  of 
a  written  statement  to  any  such  Judge  at  Chambers,   for  the  chancery  for 
opinion,  ad\'ice,  or  direction  of  such  Judge  on  any  question  re-  "PJ^'on,  a  - 
.specting  the  management  or  administration  of  the  trust  property  or  management, 
the  assets  of  any  testator  or  intestate,  such  application  to  be  served  &c.,  of  trust 
upon  or  the  hearing  thereof  to  be  attended  by  all  persons  inte-  P^P®"^  y* 
rested  in  such  application,  or  such  of  them  as  the  said  Judge  shall 
think   expedient ;    and   the    trustee,   executor,  or   administrator 
acting  upon  the  opinion,  advice,  or  direction  given  by  the  said 
Judge  shall  be  deemed,  so  far  as  regards  his  own  responsibility,  to 
have  discharged  his  duty  as  such  trustee,  executor,  or  adminis- 
tfator  in  the  subject  matter  of  the  said  application  :  Provided 
nevertheless,  that  this  Act  shall  not  extend  to  indemnify  any 
trustee,  executor,  or  ailniinistrator  in  respect  of  any  act  done  in 
accordance  with  such  opinion,  advice,  or  direction  as  aforesaid,  if 
such  trustee,  executor,  or  administrator  shall  have  been  guilty  of 
any  fraud  or  wilful  concealment  or  misrepresentation  in  obtaining 
such  opinion,  advice,  or  direction  ;  and  the  costs  of  such  applica- 
"  tion  as  aforesaid  shall  be  in  the  discretion  of  the  Judge  to  whom 
the  said  application  shall  be  made. 
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Every  trust 
instrument  to 
be  deemed  to 
contain  clauses 
for  the  in- 
demnity and 
reimburse- 
ment of  the 
trustees. 


As  to  invest- 
ments by 
trustees. 


Act  not  to 
extend  to 
Scotland. 


XXXI.  Every  deed,  will,  or  other  instrument  creating  a  trust,  211, 
either  expressly  or  Ijy  implication,  shall,  without  prejudice  to  the  ^  ' 
clauses  actually  contained  therein,  be  deemed  to  contain  a  clause  247] 
in  the  words  or  to  the  effect  following  :  that  is  to  say,  "  That  the 
trustees  or  trustee  for  the  time  being  of  the  said  deed,  will,  or 
other  instrument  shall  be  respectively  chargeable  only  for  such 
monies,  stocks,  funds,  and  securities  as  they  shall  respectively 
actually  receive  notwithstanding  their  respectively  signing  any 
receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  their  own  acts,  receipts,  neglects,  or  defaults 
and  not  for  those  of  each  other,  nor  for  any  banker,  broker,  or 
other  person  with  whom  any  trust  monies  or  securities  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  stocks, 
funds,  or  securities,  nor  for  any  other  loss,  unless  the  same  shall 
happen  through  their  own  mlfiJ  default  respectively  ;  and  also 
that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time  being 

of  the  said  deed,  will,  or  other  instrument  to  reimburse  them- 
selves or  himself,  or  pay  or  discharge  out  of  the  trust  premises, 
all  expenses  incurred  in  or  about  the  execution  of  the  trusts  or 
powers  of  the  said  deed,  will,  or  other  instrument." 

XXXII.  When  a  trustee,  executor,  or  administrator  shall  not  141. 
by  some  instruments  creating  his  trust,  be  expressly  forbidden  to 
invest  any  trust  fund  on  real  securities,  in  any  part  of  the  United 
Kingdom,  or  on  the  stock  of  the  Bank  of  England  or  Ireland,  or 

on  East  India  stock,  it  shall  be  lawful  for  such  trustee,  executor, 
or  administrator  to  invest  such  trust  fund  on  such  securities  or 
stock ;  and  he  shall  not  be  liable  on  that  account  as  for  a  breach 
of  trust,  pro\'ided  that  such  investment  shall  in  other  respects  be 
reasonable  and  proper. 

XXXIII.  This  Act  shall  not  extend  to  Scotland. 


23  VICT.,  CHAP.  y. 

An  Act  to  regulate  Probate  and  Administration  icith  respect  to  cer- 
tain Indian  Government  Securities;  to  repeal  certain  Stamp 
Duties ;  and  to  extend  the  Operation  of  the  Act  of  the  Tiventy- 
second  and  Twenty-third  years  of  Victoria,  Chapter  Thirty-nine, 
to  Indian  Bonds.  [23rd  March,  1860.] 

Indian  Govern-      I.  All  Indian  Government  promissory  notes,  and  certificates  97. 
ment  notes,  on    issued  or  stock  created  in  lieu  thereof,  being  assets  of  a  deceased 
person,  the  interest  whereon  or  in  respect  of  which  shall  be  pay- 


is  payable  in 
London,  and 


able  in  London  by  drafts  payable  in  India,  and  which  at  the 


I 


APPENDIX.  3  1  1 

decease  of  the  owner  thereof  shall  have  been  registered  in  the  certain  Indian 
l>ooks  of  the  Secretary  of  State  in  Council  in  London,  or  in  the  <^oveinment 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  or  aotes'^toTe 
shall  have  been  enfaced  in  India  for  the  purpose  of  being  so  regis-  deemed  bona 
tered  before  the  decease  of  the  owner  thereof,  and  all  Indian  ""^^'j'^'^  ^^ 
Government  promissory  notes  issued  with  coupons  attached,  which,      ° 
under  such  regulations  and  conditions  as  may  be  detei'mined  from 
time  to  time  by  the  Secretary  of  State  in  Council,  shall  be  so 
registered,  and  all  certificates  issued  or  stock  created  in  lieu  there- 
of shall  be  deemed  and  taken  to  be  personal  estate  and  bona 
notabilia  of  such  deceased   person   in  England,  and  probate   or  Probate,  &c. 
letters  of  administration  in  England,  or  confirmation  granted  in  or  confirmation 
Scotland,   and  sealed  with  the   seal   of  the  principal  Court  of  l^'^*!^,  ^'^  .^^  ,., 
Probate  in  England,  in  pursuance  of  the  provisions  of  the  "  Con-  &c. 
firmation  and  Probate  Act,  1858,"  shall  be  valid  and  sufficient  to 
constitute  the  persons  therein  named  the  legal  personal  represen- 
tatives of  the  deceased  with  respect  to  such  notes  and  moneys  as 
aforesaid. 


23  &  24  VICT.,  CHAP.  XXXVIII. 

An  Act  to  further  amend  the  Law  of  Property. 

[23rd  July,  I860.] 

142.      X.  It  shall  be  lawful  for  the  Lord  Chancellor,  Lord  Keeper,  or  Power  to  Lord 
Lords   Commissioners  for  the   Custody   of    the    Great   Seal    of  Chancellors, 
England,  with  the  advice  and  assistance  of  the   Master  of  the  ^,^'\  °   _,  j^' 
RoUs,  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery,  and  laud  to  make 
the  Vice-Chancellors  of  the  said  Court,  or  any  three  of  tliem,  and  general  orders 
for  the  Lord  Chanccdlor  of  Ireland,  with  the  advice  and  assist-  |^„j,°+  !!f^casii 
ance  of  the  Lords  Justices  of  Appeal  and  the  Masterof  the  liolls  in  under  the  cou- 
Ireland,  to  make  such  general  orders  from  time  to  time  as  to  the  ^^^^  °^  *^® 
investment  of  cash  under  the  control  of  the  Court,  either  in  the 
Three  per  Cent.  Consolidated  or  Reduced  or  New  Bank  Annuities, 
or  in  such  other  stocks,  funds,  or  securities  as  he  or  they  shall, 
with  such  advice  or  assistance,  see  fit  *  *  *. 

142.       XL  When  any  such  general  order  as  aforesaid  .shall  liave  been  Trustees,  &c., 
made  it  shall  be  lawful  for  trustees,  executors,  or  administrators  to  invest  trust 
having  p^wer  to  invest  their  trust  funds  upon  Government  secu-   J'"u!."i.  J^ 
rities,  or  upon  parliamentary  stocks,  funds,  or  securities,  or  any  of  in  which  cash 
them,  to  invest  such  trust  funds,  or  any  part  thereof,  in  any  of  the  under  the  con- 
stocks,  funds,  or  securities  in   or  ui)on  which  by  such  general  rf°  ';       ° , 
'  '  1  J  t>  Court  may  be 

•order  cash  under  the  control  of  the  Court  may  from  time  to  time  invested, 
be  invested. 
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Clause  32  of 
22  &  23  Vict, 
c.  35,  to  act 
retrospec- 
tively. 

Act  not  to 
extend  to 
Scotland,  &c. 


XII.  Clause  thirty-two  of  the  said  Act  of  the  twenty-second  141. 
and    twenty-third  of  Queen  Victoria,  chapter  thirty-five,  shall 
operate  retrospectively. 

XV.  This  Act' is  not  to  extend  to  Scotland,  nor  are  any  of  the 
clauses,  excej)t  clause  six  and  the  subsequent  clauses,  to  extend  to 
Ireland. 


Trustees  em- 
powered to 
sell  may  sell 
in  lots,  and 
either  by 
auction  or 
private  con- 
tract. 


Sale  may  lie 
made  under 
special  con- 
ditions, and 
trustees  may 
buy  in,  &c. 


Trustees  exer- 
cising power  of 


23  &  24  VICT.,  CHAP.  CXLV. 

An  Act  to  give  to  Trustees,  Mortgagees,  and  others  certain  Powers  now 
commonly  inserted  in  Settlements,  Mortgages,  and  IFills. 

[2Sth  August,  I860.] 

I.  In  all  cases  where  by  any  ■will,  deed,  or  other  instrument  of  139. 
settlement  it  is  expressly  declared  that  trustees  or  other  persons 
therein  named  or  indicated'  shall  have  a  power  of  sale,  either 
generally,  or  in  any  particular  event,  over  any  hereditaments 
named  or  referred  to  in  or  from  time  to  time  subject  to  the  uses 

or  trusts  of  such  -will,  deed,  or  other  instrument,  it  shall  be  lawful 
for  such  trustees  or  other  persons,  whether  such  hereditaments  be 
vested  in  them  or  not,  to  exercise  such  power  of  sale  by  selling 
such  hereditaments,  either  together  or  in  lots,  and  either  by 
auction  or  private  contract,  and  either  at  one  time  or  at  several 
times,  and  (in  case  the  power  shall  expressly  authorise  an 
exchange)  to  exchange  any  hereditaments  Avhich  for  the  time  being 
shall  be  subject  to  the  uses  or  trusts  aforesaid  for  any  other  here- 
ditaments in  England  or  Wales  or  in  Ireland  (as  the  case  may  be), 
and  upon  such  exchange  to  give  or  receive  any  money  for  equality  ' 
of  exchange. 

II.  It  shall  be  lawful  for  the  persons  making  any  such  sale  or  139. 
exchange  to  insert  any  such  special  or  other  stipulations,  either  as  to 
title  or  evidence  of  title,  or  otherwise,  in  anj  conditions  of  sale,  or 
contract  for  sale  or  exchange,  as  they  shall  think  fit,  and  also  to 
liuy  in  the  hereditaments  or  any  part  thereof  at  any  sale  by 
auction,  and  to  rescind  or  vary  any  contract  for  sale  or  exchange, 
and  to  re-sell  the  hereditaments  which  shall  be  so  bought  in,  oi  as 

to  which  the  contract  shall  be  so  rescinded,  without  being  respon- 
sible for  any  loss  which  may  be  occasioned  thereby,  and  no  pur- 
chaser under  any  such  sale  shall  be  bound  to  inquire  whether  the 
persons  making  the  same  may  or  may  not  have  in  contemplation 
any  particular  re-investment  of  the  purchase  money  in  the  pur- 
chase of  any  other  hereditaments  or  otherwise. 

III.  For  the  purpose  of  comjjleting  any  such  sale  or  exchange  j3g 
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as  aforesaid,  the  persons  empowered  to  sell  or  exchange  as  afore-  sale.  Sec,  em- 
said  shall  have  full  power  to  convey  or  otherwise  dispose  of  the  P°^^^''^'^'  *° 

.  .  p  .  convey, 

heredrtaments    in    question,  either  by   way    of   revocation   and 

apjjDintment  of  the  use,  or  otherwise,  as  may  be  necessary. 
142.       XXV.  Trustees  having  trust  money  in  their  hands  which  it  is  On  what 
■    their  duty  to  invest  at  interest  shall  be  at  liberty,  at  their  dis-  securities  trust 
^        i     •  .1  •  /.  ,1       -r.    T  .  .1  funds  may  be 

crction,  to  invest  the  same  m  any  oi  the  Parliamentary  stocks  or  invested. 

public  funds,  or  in  Government  securities,  and  such  trustees  shall 

also  be  at  liberty,  at  their  discretion,  to  call  in  any  trust  funds 

invested  in  any  other  securities  than  as  aforesaid,  and  to  invest 

the  same   on   any  such    securities   as   aforesaid,   and  also  from 

time  to  time,  at  their  discretion,  to  vary  any  such  investments  as 

aforesaid  for  others  of  the  same  nature  :  Provided  always,  that  no 

such  original  investment  as  aforesaid  (except  in  the  Three  per  Cent. 

Consolidated  Bank  Annuities),  and  no  such  change  of  investment 

as  aforesaid  shall  be  made    where   there  is  a  person   under  no 

disability  entitled  in  possession  to  receive  the  income  of  the  trust 

fund  for  his  lil'e,  or  for  a  term  of  years  determinable  with  his  life, 

■or  for  any  greater  estate,  without  the  consent  in  writing  of  such 

persons. 

144.       XXVI.  In  all  cases  where  any  property  is  held  by  trustees  in  Trustees  may 

trust  for   an  infant,    either   absolutely,    or   contingently  on  his  apply  income 

attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of  any    ,  I'l'f'pejty 
.        ,  ,  ,  of  infants, 

event  previou.sly  to  his  attaining  that  age,  it  §hall  be  lawful  for  &c.   for  their 

such  trustees,  at  their  sole  discretion,  to  pay  to  the  guardians  (if  maintenance, 
any)  of  such  infant,  or  otherwise  to  apply  for  or  towards  the 
maintenance  or  education  of  such  infant,  the  whole  or  any  part  of 
the  income  to  which  such  infant  may  be  entitled  in  respect  of 
such  property,  whether  there  be  any  other  fund  applicable  to  the 
same  purj^ose,   or  any  other  person  bound  by  law  to  j)rovide  for 
such  maintenance  or  education,  or  not ;  and  such  trustee  shall 
accumulate  all  the  residue  of  such  income  by  way  of  compound 
interest,  by  investing  the  same  and  the  resulting  income  thereof 
from  time  to  time  in  proper  securities,  for  the  benefit  of  the  person 
who  shall  ultimately  become  entitled  to  the  property  from  which 
such  accumulations  shall  have  arisen  :  Provided  always,  that  it 
shall  be  lawful  for  such  trustees  at  any  time,  if  it  shall  apjiear 
to  them  expedient,  to  apply  the  whole  or  any  part  of  such  accu- 
mulations as  if  the  same  Avere  part  of  the  income  arising  in  the 
then  current  year. 
1.35.       XXIX.  The  receipts  in  writing  of  any  trustees  or  trustee  for  Tni.stees'  rc- 
any  money  payable  to  them  or  him  by  reason  or  in  tlie  exercise  of  ceipts  tn  be 
^  any  trusts  or  ]iowers  reposed  or  vested  in  them  or  him  shall  be  "^"scharycs. 
sufficient  discharges  for  the  money  therein  expressed  to  be  re- 
ceived, and  shall  effectually  exonerate  the  persons  paying  such 
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Executors  may 
compound,  &c. 


Powers,  &c., 
hereby  given 
may  be  nega- 
tived by  ex- 
press declara- 
tion. 


No  persons 
otter  than 
those  entitled 
under  the 
settlement, 
&c.,  to  be 
aflfected. 


Commence- 
ment of  Act. 


Extent  of  Act. 


money  from  seeing  to  the  application  thereof,  or  from  being 
answerable  for  any  loss  or  misapplication  thereof. 

XXX.  If  shall  be  lawful  for  any  executors  to  pay  any  debts  or  141. 
claims  upon  any  e\'idence  that  they  may  think  sufficient,  and  to 
accept  any  composition,  or  any  security,  real  or  personal,  for  any 
debts  due  to  the  deceased,  and  to  allow  any  time  for  payment  of 
any  such  debts  as  they  shall  think  fit,  and  also  to  compromise, 
compound,  or  submit  to  arbitration  all  debts,  accounts,  claims, 
and  things  whatsoever  relating  to  the  estate  of  the  deceased,  and 
for  any  of  the  purposes  aforesaid  to  enter  into,  give,  and  execute 
such  agreements,  instruments  of  composition,  releases,  and  other 
things  as  they  shall  think  expedient,  without  being  responsible 
for  any  loss  to  be  occasioned  thereby. 

XXXII.  None  of  the  powers  or  incidents  hereby  conferred  or  1.39. 
annexed  to  particular  offices,  estates,  or  circumstances  shall  take 
effect  or  be  exercisable  if  it  is  declared  in  the  deed,  will,  or  other 
instrument  creating  such  offices,  estates,  or  circumstances  tliat  they 
shall  not  take  effect  ;  and  where  there  is  no  such  declaration,  then 

if  any  variations  or  limitations  of  any  of  the  powers  or  incidents 
hereby  conferred  or  annexed  are  contained  in  such  deed,  will, 
or  other  instrument,  such  powers  or  incidents  shall  be  exercise- 
able  or  shall  take  effect  only  subject  to  such  variations  or 
limitations. 

XXXIII.  Nothing  in  this  Act  contained  shall  be  deemed  to 
empower  any  trustees  or  other  persons  to  deal  with  or  affect  the 
estates  or  rights  of  any  persons  soever,  except  to  the  extent  to 
which  they  might  have  dealt  with  or  affected  the  estates  or  rights 
of  such  persons  if  the  deed,  will,  or  other  instrument  under  which 
such  trustees  or  other  persons  are  empowered  to  act  had  contained 
express  powers  for  such  trustees  or  other  persons  so  to  deal  with 
or  affect  such  estates  or  lights. 

XXXIV.  The  provisions  contained  in  this  Act  shall,  except  as 
hereinbefore  otherwise  provided,  extend  only  to  persons  entitled 
or  acting  under  a  deed,  will,  codicil,  or  other  instrument  executed 
after  the  passing  of  this  Act,  or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date. 

XXXV.  This  Act  shall  not  extend  to  Scotland. 


27  &  28  VICT.,  CHAP.  CXIV. 
The  Improvement  of  Land  Act,  1864.  [29th  July,  1864.] 

Charges  to  be        j^^.  Every  charge  under  this  Act  shall,  as  regards  the  holder  1 12. 
personal  pro-        ,  r  -,      -,  -,        ■,  ^  ^i    i.  1    i  j 

perty,  but         thereof,  be  deemed  to  be  personal  property,  except  that  any  holder 
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of  such  a  charge,  who  shall  desire  to  extinguish  the  same  by  re-  money  author- 
uniting  it  to  tlie  land  charged,  shall  have  power  for  that  purpose  ^       *°       ^^' 
to  direct  by  any  deed  that  it  shall  be  reunited  to  and  merge  in  ^q^i  security 
the  beneficial  interest  in  the  said  land,  as  if  it  were  of  the  same  may  l)e  in- 

nature  and  tenure  therewith  :  but  all  trustees,  directors,  and  other  ^^s*®*^*  therein, 

,  IT  1       •      1  .  or  on  mort- 

persons  who  may  be  directed  or  authorized  to  invest  any  money  gaaes  thereof. 

on  real  security  shall  (unless  the  contrary  be  provided  by  the  in- 
strument directing  or  authorizing  such  investment)  have  power, 
at  their  discretion,  to  invest  money  in  such  charges,  or  on  mort- 
gages thereof. 
1  )2,      LXI.  No  charge  on  land  made  b}'  any  absolute  order  by  virtue  Charges  not 
^^'^^  of  this  Act  shall  be  deemed  such  an  incumbrance  as  shall  preclude  *°  preclude 
a  trustee  of  monej',  with  power  to  invest  the  same  in  the  purchase  investing  in 
of  land  or  on  mortgage,  from  investing  it  in  a  purchase  or  upon  a  purchase  or  on 
mortgage  of  the  land  so  charged,  unless  the  terms  of  his  trust  or  mortgage  of 
power  expressly  provide  that  the  land  to  be  so  purchased  or  taken 
in  mortgage  be  not  subject  to  any  j)rior  charge. 


28  &  29  VICT.,  CHAP.  CIV. 

An  Act  to  amend  the  Procedure  and  Practice  in  Crown  Suits  in  the 
Court  of  Exchequer  at  Westminster  ;  and  for  other  Purimses. 

[5th  July,  1865.] 

I.  This  Act  may  be  cited  as  "  The  Crown  Suits,  &c.,  Act,  1865."  Short  title.' 
Part  V.  Construction 

LI V.  In  tins  part  of  this  Act—  ^f  ^ '"^  ^• 

The  term  "  the  Succession  Duty  Act"  means  the  Succession 

Duty  Act,  1853  : 
The  term  "  the  Legacy  Duty  Acts  "  means   the  Acts   for 
charging  duties  on  legacies  and  shares  of  the  personal 
estates  of  deceased  persons,  so  far  as  those  Acts  relate  to 
England  : 
The  term  "  the  Court  of  Exchequer "  means  her  Majesty's 
•     Court  of  Exchequer  at  Westminster. 
This  part  of  this  Act  as  far  as  it  relates  to  duty  under  the  Succes- 
sion Duty  Act  and  Legacy  Duty  Acts  shall  be  read  with  the  Succes- 
sion Duty  Act  as  one  Act, 

LV.  If  any  person   accountable  for  or  chargeable  with  duty  gmnmarv  pro- 
under  the  Succession  Duty  Act  or  the  Legacy  Duty  Acts,  required  ccedings  for 
l)y  the  Commissioners  of  Inland  Revenue  to  deliver  an  account  '"account  and 
under  those  Acts,  or  any  of  them,  makes  default  in  doing  so,  the  succession  or 
Commissioners  may  sue  out  of  the  Court  of  Exchequer  a  writ  of  legacy  duty. 


316 


APPENDIX. 


Summary  pro- 
ceedings for 
payment  of 
succession  or 
legacy  duty 


Summary  pro- 
ceedings for 
payment  of 
probate  duty 


stimmons  commanding  him  to  deliver  an  account  and  to  pay  the 
duty  and  the  costs  of  the  proceedings,  or  to  show  cause  to  the 
contrary  ;  and  on  cause  being  shown  such  order  shall  he  made  as 
seems  just. 

LVI.  Where,  in  pursuance  of  the  Succession  Duty  Act  or  the  175. 
Legacy  Duty  Acts,  the  Commissioners  of  Inland  Revenue  make  an 
assessment  of  duty,  and  the  duty  is  not  paid,  and  there  is  no 
notice  of  appeal  against  the  assessment  under  section  fifty  of  the 
Succession  Duty  Act,  or  of  disputing  the  liability  to  assessment, 
tlie  Commissioners  may  sue  out  of  the  Court  of  Exchequer  a  writ 
of  summons  commanding  the  person  liable  for  the  duty,  or  the 
owner  of  any  property  expressly  charged  therewith,  to  pay  the 
duty  payable  by  him  and  the  costs  of  the  proceedings,  or  to  show 
cause  to  the  contrary,  and  on  cause  being  shown  such  order  shall 
be  made  as  seems  just. 

LVII.  If  any  person  takes  possession  of  and  in  any  manner  loi, 
administers  any  part  of  the  personal  estate  of  any  person  deceased 
without  obtaining  probate  of  his  will  or  letters  of  administration 
of  his  estate  within  six  months  after  his  decease,  or  within  two 
months  after  the  termination  of  any  suit  or  dispute  respecting  the 
will  or  the  right  to  letters  of  administration,  if  there  is  any  such 
suit  or  dispute  that  is  not  ended  within  four  months  after  the 
death,  the  Commissioners  of  Inland  Revenue  may  sue  out  of  the 
Court  of  Exchequer  a  writ  of  siimmons  commanding  the  person 
so  taking  possession  and  administering  as  aforesaid  to  deliver  to 
the  Commissioners  an  account  of  the  estate  of  the  deceased  and  of 
its  value,  and  to  pay  such  duty  as  would  have  been  payable  if 
probate  or  administration  had  been  obtained  and  the  costs  of  the 
proceedings,  or  to  show  cause  to  the  contrary,  and  on  cause  being 
shown  such  order  shall  be  made  as  seems  just ;  and  any  such  pro- 
ceedings shall  be  a  waiver  of  all  penalties  incurred  in  tlie  premises 
by  such  person  as  aforesaid. 


Application  of 
term  ' '  East 
India  Stock  " 
in  recited  Act. 


30  &  31  VICT.,  CHAP.  CXXXII. 

An  Act  to  Remove  Doiibts  as  to  the  Power  of  Trustees,  Executors,  and 
Administrators  to  invest  Trust  Funds  in  certain  Securities,  and 
to  declare  and  amend  the  Law  relating  to  siich  Investments. 

[20th  August,  1867.] 

I.  The  words  "East  India  Stock"  in  the  Act  passed  in  the  l-ll- 
session  holden  in  the  twenty-second  and  twenty-tliird  years  of  her 
Majesty,  chapter  thirty-five,  shall  include  and  express  as  well  the 
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East  India  stock  wliicli  existed  previously  to  the  thirteenth  day 
of  August,  one  thousand  eight  hundred  and  fifty-nine,  when  the 
said  Act  received  the  assent  of  her  Majesty,  as  East  India  stock 
charged  on  the  revenues  of  India,  and  created  under  and  by  virtue 
of  any  Act  or  Acts  of  Parliament  which  received  her  Majesty's 
assent  on  or  after  the  thirteenth  day  of  August,  one  thousand 
eight  hundred  and  fifty-nine ;  and  it  shall  be  lawful  for  every 
trustee,  executor,  or  administrator,  to  invest  any  trust  fund  in  his 
possession  or  under  his  control  in  the  stock  created  by  the  last- 
mentioned  Act  or  Acts  to  the  same  extent,  and  for  the  same  pur- 
poses and  objects,  as  he  can  now  invest  such  trust  fund  in  the 
East  India  stock  which  existed  previously  to  the  thii-teenth  day 
of  August,  one  thousand  eight  hundred  and  fifty-nine. 
142.  II.  It  shall  be  lawful  for  every  trustee,  executor,  or  administra-  Trustees  may 
tor  to  invest  any  trust  fund  in  his  possession  or  under  his  control  invest  in  any 

in  any  securities  the  interest  of  which  is  or  shall  be  guaranteed  by  securities  in- 
-r,     1-  i  i     ii  i.     i.        1  •     ii  1  terest  whereon 

Parliament  to  the  same  extent  and  m  the  same  manner  as  he  may  j,  guaranteed 

invest  such  trust  fund  in  such  securities  as  aforesaid.  by  Parliament. 


32  &  33  VICT.,  CHAP.  XLVI. 

An  Act  to  abolish  the  Distinction  as  to  Priority  of  Payment  which 
now  exists  between  the  S^jecialtt/  and  Simple  Contract  Debts  of 
Deceased  Persons.  [2nd  August,  1869.] 

l.o9,       T.  In  the  administration  of  the  estate  of  every  person  who  shall  au  specialty 
1^1>  die  on  or  after  the  first  day  of  January,  one  thousand  eight  hun-  and  simple 
■^^^-  dred  and  seventy,  no  debt  or  liabiUty  of  such  person  shaU  be  ^f  ^^act  debts 

01  (.IGCCtlSGU. 

entitled  to  any  priority  or  preference  by  reason  merely  that  the  persons  to 

same  is  secured  by  or  arises  under  a  bond,  deed,  or  other  instru-  stand  in  equal 

ment  under  seal,  or  is  otherwise  made  or  constituted  a  specialty  ^  ^'^'^^  '^^*^' 

debt ;  but  all  the  creditors  of  such  person,  as  well  specialty  as 

simple  contract,  shall  be  treated  as  standing  in  equal  degree,  and 

be  paid  accordingly  out  of  the  assets  of  such  deceased  person, 

whether  such  assets  are  legal  or  equitable,  any  statute  or  other 

law  to  the  contrary  notwithstanding  :  Provided  always,  that  this 

Act  sliall  not  prejudice  or  afi"ect  any  lien,  charge,  or  other  security 

which  any  creditor  may  hold  or  be  entitled  to  for  the  payment  of 

his  del)t. 

II.  This  Act  shall  not  extend  to  Scotland.  Extent  of  Act. 
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Power  to 
trustees  to 
invest  in  de- 
benture stock 


Definition  of 
"  trustees." 


Short  title. 


34  &  35  VICT.,  CHAP.  XXVII. 

An  Act  to  Remove  Douhts  as  to  the  Poxver  of  Trustees  to  Invest  Trust 
Funds  in  Debenture  Stocks.  [29tli  June,  1871.] 

I.  Where  a  power  has  before  the  passing  of  this  Act  been  or  142. 
shall  at  an}^  time  hereafter  be  given  to  trustees  to  invest  trust 
funds  in  the  mortgages  or  bonds  of  a  railway  company  or  of  any 
other  description  of  company,  such  power  shall,  unless  the  con- 
trary is  expressed  in  the  instrument  creating  the  power,  be  deemed 

to  include  a  power  to  invest  such  funds  in  the  debenture  stock  of 
a  railway  company  or  such  other  company  as  aforesaid,  and  an 
investment  of  trust  funds  in  debenture  stock  may  be  made  accord- 
ingly- 

II.  The  exjjrefsion  "trustees"    shall    include    executors   and  1-1-. 
administrators  and  any  other  persons  holding  funds  in  a  fiduciarj' 
capacity. 

III.  This  Act  may  be  cited  for  all  purposes  as  "  The  Debenture 
Stock  Act,  1871." 


34  &  35  VICT.,  CHAP.  XL VII. 

An  Act  for  amending  the  Acts  regulating  the  Borrowing  of  Money  hy 
the  Metro])olitan  Board  of  TVoi-ks ;  and  for  other  purposes 
relating  thereto.  [13th  July,  1871.] 

Short,  title.  I-  This  Act  may  be  cited  as  the  Metropolitan  Board  of  Works 

(Loans)  Act,  1871  *  *  *. 

Power  for  XIII.  A  trustee,  executor,  or  other  person  empowered  to  invest  1^2. 

trustees  to  take  money  in  public  stocks  or  funds  or  other  Government  securities 

Metropolitan  „    unless  forbidden  by  the  will  or  other  instrument  under 

stock  •  1 

which  he  acts,  whether  prior  in  date  to  this  Act  or  not,  invest  the 

same  in  consolidated  stock. 


Short  title. 


36  &  37  VICT.,  CHAP.  LXVL 

An  Act  for  the  Constitution  of  a  Supreme  Court,  and  for  other  pur- 
poses relating  to  the  letter  Administration  of  Justice  in  England ; 
and  to  authorise  the  transfer  to  the  Appellate  Division  of  sxhch 
Siipreme  Court  of  the  Jurisdiction  of  the  Judicial  Committee  of 
Her  Majesty's  Privy  Council.  [5th  August,  1873.] 

I.  This  Act  may  be  cited  for  all  purposes  as  "  The  Supreme 
Court  of  Judicature  Act,  1873." 
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245.      XXIV.  (5.)  No  cause  or  proceeding  at  any  time  pending  in  tlie 
High  Court  of  Justice,  or  before  the  Court  of  Appeal, 
shall  be  restrained  by  prohibition  or  injunction ;  but  every 
matter  of  equity  on  which  an  injunction  against  the  prose- 
cution of  any  such  cai:se  or  proceeding  might  have  been 
obtainedjif  this  Act  had  not  passed,  either  unconditionally 
or  on  any  tei'uis  or  conditions,  may  be  relied  on  by  way 
of  defence  thereto  :    Provided  always,  that  nothing  in 
this  Act  contained  shall  disable  either  of  the  said  Courts 
from  directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it,  if  it  shall  think  fit ;  and  any 
person,  whether  a  party  or  not  to  any  such  cause  or 
matter,  who  would  have  been  entitled,  if  this  Act  had 
not  passed,  to  apply  to  any  Court  to  restrain  the  prose- 
cution thereof,  or  who  may  be  entitled  to  enforce,  by 
attachment  or  otherwise,  any  judgment,  decree,  rule,  or 
order,  contrary  to  which  all  or  any  part  of  the  proceed- 
ings in  such  cause  or  matter  may  have  been  taken,  shall 
be  at  liberty  to  apply  to  the  said  Courts  resjiectively,  by 
motion  in  a  summary  way,  for  a  stay  of  proceedings  in 
such  cause  or  matter,  either  generally,  or  so  far  as  may 
be  necessary  for  the  purposes  of  justice  ;  and  the  Court 
shall  thereupon  make  such  order  as  shall  be  just. 
XXV.  And  whereas  it  is  expedient  to  take  occasion  of  the  union  Rules  of  law 
of  the  several  Courts  whose  jurisdiction  is  hereby  transferred  to  upon  certain 
the  said  High  Court  of  Justice  to  amend  and  declare  the  law  to  P"^"^*^- 
be  hereafter  administered  in  England  as  to  the  matters  next  here- 
inafter mentioned  ;  Be  it  enacted  as  follows  : 
253.      (^0  No  claim  of  a  cestui  que  trust  against  his  trustee  for  any  statutes  of 
property  held  on  an  express  trust,  or  in  respect  of  any  Limitation 
breach  of  sucli  trust,  shall  be  held  to  be  barred  by  any  inapplicable  to 
04-  *.  4.      f  T  •     -t  *•  J        J  express  truHts. 

btatute  01  Limitations. 

129,      (8.)  A  mandamus  or  an  injunction  may  be  granted  or  a  receiver  Injunctions 
2'12.  appointed  by  an  interlocutory  order  of  the  Court  in  all  and  receivers, 

cases  in  which  it  shall  appear  to  the  Court  to  be  just 
or  convenient  that  such  order  should  be  made ;  and  any 
such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall  think 
just  *  *  *. 
147.  (P-)  Generally  in  all  matters  not  hereinbefore  particularly  men- 
tioned, in  which  tliere  is  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the  common 
law  with  refL-rence  to  the  same  matter,  the  rules  of 
equity  shall  prevail. 
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Rules  for  regu- 
lating obliga- 
tions and  rights 
of  vendor  and 
piucliaser. 


Trustee  may 
sell,  &c.  not- 
withstanding 
rules. 

Legal  personal 
representative 
may  convey 
legal  estate 
mortgaged 
property. 


37  &  38  VICT.,  CHAP.  LXXVIII. 

An  Act  to  amend  the  Laio  of  Vendor  and  Purchaser,  and  further  to 
simplify  Title  to  Land.  [7th  August,  1874.] 

I.  In  the  completion  of  any  contract  of  sale  of  land  made  after 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
seventy-four  *  *  * 

II.  In  the  completion  of  any  such  contract  as  aforesaid,  and  139 
subject  to  any  stipulation  to  the  contrary  in  the  contract,  the 
obligations  and  rights  of  vendor  and  purchaser  shall  be  regulated 

by  the  following  rules  ;  that  is  to  say, 

(1).  Under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate,  the  intended  lessee  or  assign  shall  not  be  entitled 
to  call  for  the  title  to  the  freehold. 

(2).  Recitals,  statements,  and  descriptions  of  facts,  matters, 
and  parties  contained  in  deeds,  instruments,  Acts  of  Parlia- 
ment, or  statutory  declarations,  twenty  years  old  at  the  date 
of  the  contract,  shall,  unless  and  except  so  far  as  they  shall 
be  proved  to  be  inaccurate,  be  taken  to  be  sufficient  evidence 
of  the  truth  of  such  facts,  matters,  and  descriptions. 

(3).  The  inability  of  the  vendor  to  furnish  the  purchaser 
with  a  legal  covenant  to  produce  and  furnish  copies  of  docu- 
ments of  title  shall  not  be  an  objection  to  title  in  case  the 
purchaser  will,  on  the  completion  of  the  contract,  have  an 
equitable  right  to  the  production  of  such  documents. 

(4).  Such  covenants  for  production  as  the  purchaser  can  and 
shall  require  shall  be  fui-nished  at  his  expense,  and  the 
vendor  shall  bear  the  expense  of  perusal  and  execution  on 
behalf  of  and  by  himself,  and  on  behalf  of  and  by  necessary 
parties  other  than  the  purchaser. 

(5).  Where  the  vendor  retains  any  part  of  an  estate  to  which 
any  docunents  of  title  relate  he  shall  be  entitled  to  retain  such 
documents. 

III.  Trustees  who  are  either  vendors  or  purchasers  may  sell  or  139. 
buy  without  excluding  the  application  of  the  second  section  of 
this  Act. 

IV.  The  legal  personal  representative  of  a  mortgagee  of  a  freehold  liO. 
estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  shall  have 
been  admitted,  may,  on  payment  of  all  sums  secured  by  the 
mortgage,  convey  or  surrender  the  mortgaged  estate,  whether  the 
mortgage  be  in  form  an  assurance  subject  to  redemption,  or  an 
assurance  upon  trust. 
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X.  This  Act  shall  not  apply  to  Scotland,  and  may  be  cited  as  Extent  of  Act. 
the  Vendor  and  Purchaser  Act,  1874. 


38  &  39  VICT.,  CHAP.  LXXVII. 

A71  Act  to  amend  and  extend  the  Supreme  Court  of  Judicature  Act, 
1873.  [11th  August,  1875.] 

I.  This  Act  *  *  *  shall  commence  and  come  into  operation 
on  the  1st  day  of  November,  1875. 
1G9.  X.  *  *  *  In  the  administration  by  the  Court  of  tlie  assets  of 
any  person  who  may  die  after  the  commencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in 
full  of  his  debts  and  liabilities,  *  *  *  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights  of  secured  and 
unsecured  creditors,  and  as  to  debts  and  liabilities  provable,  and 
as  to  the  valuation  of  annuities  and  future  and  contingent  liabili- 
ties respectively,  as  may  be  in  force  for  the  time  being  under 
the  law  of  bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  in  any  such  case  would 
be  entitled  to  prove  for  and  receive  dividends  out  of  the  estate  of 
any  such  deceased  person  may  come  in  under  the  decree  or  order 
for  the  administration  of  such  estate,  *  *  *  and  make  such 
claims  against  the  same  as  they  may  respectivel}' be  entitled  to  by 
virtue  of  this  Act. 


PAET   II.— FORlM    OF    ADMINISTRATOR'S 
BOND. 

88,  91,  KNOW  ALL  MEN   by  these  presents,  that  we,  A.  E.,  of , 

105,  Q,  D.,  of ,  and  E.  F.,  of ,  are  jointly  and  severally 

bound  unto    G.  H.,  the  Judge  of  her  Majesty's  Court  of 

Probate,  in  the  sum  of *   *  *   to  be  paid  to  the  said 

G.  H.,  or  to  the  Judge  of  the  said  Court  for  the  time  being 
*   *   * 

The  condition  of  this   obligation  is  such  that   if  the  above- 
named  A.  P).  [or  K.  B.,  wife  of  the  above-named  A.  B,],  the  [as 

the  case  may  he]  of  I.  J.,  late  of  ,  deceased,  who  died  on  the 

day  of ,  and  the  intended  administrator  of  all  and  sin- 
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giilar  the  personal  estate  and  effects  of  the  said  deceased  [left 

unadministered  by ],   do,  when  lawfully  called  on  in  that 

behalf,  make,  or  cause  to  be  made,  a  true  and  perfect  inventory  of 
all  and  singular  the  personal  estate  and  effects  of  the  said 
deceased  [so  left  unadministered]  which  have,  or  shall,  come  to 

hands,   possession,    or    knowledge,   or  into   the  hands   or 

possession  of  any  other  person  for ,  and  the  same  so  made  do 

exhibit  or  cause  to  be  exhibited  unto  the  Principal  Registry  of  Her 
Majesty's  Court  of  Probate,  whenever  required  by  law  so  to  do, 
and  the  same  personal  estate  and  effects,  and  all  other  the  personal 

estate  and  effects  of  the  said  deceased  at  the  time  of death, 

which  at  any  time  after  sliall  come  to  the  hands  or  possession  of 

the  said ,  or  into  the  hands  or  possession  of  any  other  person 

or  persons  for ,  do  well  and  truly  administer  according  to 

law  ;  that  is  to  say,  do  pay  the  debts  which did  owe  at 

decease,  and  further  do  make  or  cause  to  be  made  a  just 

and  true  account  of said  administration,  whenever  required 

by  law  so  to  do  ;  and  all  the  rest  and  residue  of  the  said  personal 
estate  and  effects  do  deliver  and  pay  unto  such  person  or  persons 
as  shall  lie  entitled  thereto,  under  the  Act  of  Parliament  intituled 
"  An  Act  for  the  Better  Settling  of  Intestates'  Estates  ; "  and,  if  it 
sliall  hereafter  appear  that  any  last  will  and  testament  was  made 
by  the  said  deceased,  and  the  executor  or  executors,  or  other 
persons  therein  named,  do  exhibit  the  same  unto  the  said  Court, 
making  request  to  have  it  allowed  and  approved  accordingly,  if 

the  said ,  being  thereunto  required,  do  render  and  deliver 

the  said  letters  of  administration  (approbation  of  such  testament 
being  first  had  and  made)  in  the  said  Court,  then  this  obligation 
to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue     *     *     * 
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ACCOUNT, 

action  of,  executors  and  aduiiiiistrator.s  and  executors  of  executors  liave,  111 

ACCOUNTS, 

copy  of,  legatee  not  entitled  to,  at  expense  of  estate,  151 

destruction  of,  on,   cverytliing  presumed  most  unfavourable  to  accounting 

party,  ih. 
duty  of  executors  and  administrators  to  be  ready  with,  ib. 
liability  of  executors  and  administrators  to  be  sued  for,  219 
neglect  to  render,  executors  and  administrators  may  have  to  pay  ('osts  of 

action  occasioned  by,  151 
one  executor  may  settle,  146 

sue  another  for,  147 
stated,  liability  of  executors  and  administrators  on,  199 

ACCOUNTANT 

executors  and  administrators  may  be  allowed  to  chai-ge  for,  234 

ACCUMULATION, 

of  infants'  surplus  income,  144 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA,  1S9  note,  191 

acquiescencp:, 

breach  of  trust,  liars  remedy  in  respect  of,  252 
requisites  of,  ib. 

ADMINISTRATION, 

action  for,  parties  to,  15  note,  78,  79,  80  note,  147,  219,  220,  251,  2G5 

ad  colUgcnda,  grant  of,  85 

ad  litem,  Chancery  Procedure  Act,  under,  79,  81 

formality  of  letters  dispensed  with 
on,  but,  scmble,  duty  payable,  83 
to  whom  made,  ib. 

qy.,  whether  made,  where  per- 
sonal    responsibility     entailed, 
or  against  grantee's  will,  ib. 
effect  of,  78 
inherent  jurisdiction,  under,  76  Y  2 


1 
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qy.,    whether    made     without   going    into 
merits,  76 
costs  of,  Older  of  iniority  of,  158 

executors',  priority  of,  ib. 
course  of,  parting  with  control  over  assets  in  due,  entails  no  liability, 

211 
Court,  by,  executors  and  administrators  ought  to  facilitate,  157 

only  complete  discharge  to  executors  and  administrators,  251 
cum  testamcnto  aiincxo,  granted  in  what   cases,  7,  9  note,  26  note,  50,  52,  74 
to  whom,  53 
letters  of,  evidence  of  will  and  of  appointment   of 
legal  personal  representative,  93 
de  bonis  non,  granted  in  what  cases,  and  to  whom,  60 

letters  of,  sufficient  proof  of  title  of  administrator  d.  b.  n.,  94  note 
discretion  of  Court  as  to  grant  of,  48 
durante  ahscntid,  granted  in  what  cases,  72,  74 
demcnt'ui,  granted  in  what  cases,  41,  74 

to  whom,  75 i 
minore  (date,  determined,  how,  63 

granted  in  what  cases,  9  note,  50,  62 

to  whom,  62 
reason  of,  lb. 
foreign  Court  cannot  grant,  of  ]iroperty  in  England,  31 
fraudulently  procuring,  constitutes  one  executor  de  son  tort,  263 
grants  of,  general  and  limited,  distinction  between,  30 

in  case  of  foreigners,  usuallj'  follow  grant  of  foreign  Court,  30,  41 
made  only  in  respect  of  personal  property  in  this  country,  30 
to  exclusion  of  executor,  onay  be,  50 
severally  of  several  parts  of  estate,  may  be,  32 
not  made  ^jcr  sallum,  34,  39 

till  capable  executor  has  recorded  refusal,  or  been  cited, '53 
to  another  without  citation  or  consent  of  parties  entitled 
in  priority,  33 
two,  not  usually  allowed  out  together,  105 
subsistence  of,  no  one  may  act  as  executor  during,  99 
guardians  of  minors  and  infants,  granted  to,  32 
haste  in  taking  out,  undue,  ground  of  revocation,  102 
intermeddler  not  compellable  to  take,  34,  267 
joint,  discouraged,  31,  41 

judgment   for,  administrator  out  of  jurisdiction,  cannot  be  had  against,  220, 
common,  liability  of  executors  and  administrators  under,  ib. 

plaintiff  having  obtained,  cannot  without  leave  main- 
tain fresh  action  charging  wilful  default,  221 
creditors  cannot  sue  executors  and  administrators  after,  245, 

251 
effect  of,  on  powers  of  executors  and  administrators,  147,  162, 
164 
rights  of  creditors,  148,  159,  159  note,  162,  164 
executor  before  probate,  semblc,  cannot  be  had  against,  128 
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form  of,  where  an  administrator  durante  ahscntid,  72  note 
limited  to  EnglLsli  assets,  need  not  be,   when  general  probate 

has  been  granted  here  of  will  of  foreigner,  96  note 
wilful  default,  as  for,  Avhen  granted,  220,  221 
jurisdiction  to  grant,  25,  30 

letters  of,  collateral  matters,  not  conclusive  as  to,  99 
colonial,  qy.,  whether  recognised  here,  9i 
conclusive  as  to  what  matters,  97 
foreign,  not  recognised  here,  94 
Indian,  value  of,  here,  96 
re-sealing  of,  in  Ireland  and  Scotland,  97 

Irish,  95 
revoked,   administrators  wlio  have  acted  under,   may  re-imburse 
themselves,  105 
payments  made  under,  valid,  Ih. 
liability  of  executors  and  administrators  to  be  sued  for,  219 
limited,  contemplated  legal  proceedings,  to,  87.     And  see  Administration 
ad  litem. 
doubly,  75 

gi-ant  of,  to  nominee  of  delator,  refused,  63 
legacy,  to,  87 
lost  will,  in  respect  of,  86 
not  granted,    as   a  rule,   if  any  one  entitled  and  willing  to  take 

general  grant,  36 
one  entitled  to  general  grant  may  not,  as  a  rule,  take,  ih. 
trust  fund,  to,  87 
one  entitled  in  a  superior  character  to,  cannot  take  in  an  inferior  ;   nor, 

generall}'-,  if  he  renounce  in  one  character,  take  in  another,  35 
pendente  lite,  granted  at  whose  instance,  67 
in  what  cases,  66-68 
time,  to  be  taken  within  what,  27 
what  amounts  to,  so  that  executor  cannot  renounce,  12 
And  sec  Administrator,  Infant,  Married  Woman,  Eenounce, 
Renunciation,  Revocation. 

ADMINISTRATOR, 

ad  colligenda,  pay  balance  into  court,  ought  to,  86 
powers  of,  85  i 

selling  estate,  formerly  an  executor  dcsuii  tort,  260  note 
•  ad  litem,  disnl)ilities  of,  76,  83 

suflicicntly  represents  the  estate,  when,  77,  70,  81 
administration,  actions,  cannot  proceed  far  with,  before,  131,  except  actions 
founded  on  possession  or  his  own  contracts,  132 
acting  before,   may  be   sued   as  executor  de  son  tort,    132 
271  note 
business,  power  to  carry  on  testator's,  not  exercisable  by,  144 
capable  of  being,  who  is,  8 

cum  tcstamcnto  annceo,  personal  estate  of  deceased  vests  in,  on  renunciation 
of  executors,  107 
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cle  bonis  non,  estate  and  interest  of,  60,  116 
(h  son  tort,  no,  259 

discretions,  has  not,  in  same  manner  as  executor,  Hi 
distribution  by,  statutes  regulating,  180 

durante  ahsentid,  accountable  to  legal  personal  representative,  74 
determination  of  aiitliority  of,  ib. 

judgment  for  administration  may  be  had  against,   72  note, 
220 
minore  cetate,  inventory,  may  be  caHcd  on  for,  151 

of  executor  of  executor  represents  first  testator,  21 
status,  liabilities,  and  powers  of,  63 
each,  has  entire  control  of  personal  estate,  146 

possessed  of  the  whole  personal  estate,  119 
executor,  of,  does  not  represent  the  testator,  21 
infant,  not  liable  to  account  for  receipts  during  infancy,  219 
joint,  has  same  interest  as  joint  executor,  119 

jurisdiction,  out  of,  judgment  for  administration  cannot  be  had  against,  220 
limited,  renounce  benefit  to  deceased's  estate,  cannot,  65 

retention  of  assets  by,  as  to,  to  meet  costs  of  action  against  him,  the 
administration  determining  pending  action,  ib. 
owner  of  the  goods  in  point  of  law,  118 
payment  to,  good  discharge,  though  will  existing,  98 

jjendente  lite,  indifterent  person  usually  appointed,  68,  after  inquiry  into  his 
circumstances,  69 
interfered  with,  not,  where  acting  under  order  of  Court  of  Chan- 
cery, 71 
powers  and  status  of.  69 
personal  estate  vests  in,  107 

rights  to,  vest  in.  111,  from  grant  of  administration,  129 
revocation  of  grant,  may  take  steps  for,  105 
similarity  between,  and  executor,  107 
title  and  authority  of,  derived  from  the  administration,  129 
relation  back  of,  130,  132,  271  note 

does  not  divest  interest  in  stranger, 

112  note 
fiction,  a,  130,  131  note 
justification  of,  131 
(palified  by  Tarkc,  1).,  ib. 
trustee  proper,  never  a,  258 
And  see  Executor. 

ADMISSION  OF  ASSETS, 
elfect  of,  223 

no  estoppel  from  disputing  creditor's  claim,  ib.  note 
one  executor,  by,  does  not  relea.sc  the  others  from  accounting,  ib. 
retracted,  when  may  be,  225 
what  amounts  to,  223 

ADULTS 

have  no  priority  over  minors'  guardians  in  grant  of  administration,  44 
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ADVANCES, 

children,  to,  to  be  accounted  for,  in  sharing  intestate  parent's  estate,  180 

what  are,  180  note 
further,  by  executors  and  administrators,  to  secure  former  advances,  141  note 
interest  on,  when  allowed  executors  and  administrators,  235 
retainer  of,  by  executors  and  administrators,  162  note 

ADVERTISEMENT 

for  creditors,  statutory,  245 

ADVICE 

of  Court,  executors  and  administrators  may  apply  for,  250 

AGE 

no  ground  of  revocation  of  administration,  104 

AGENT, 

acts  done  by  one  as,  do  not  prevent  his  renouncing  as  executor,  15 
charge  for,  when  executors  and  administrators  entitled  to,  233 
contract  of  principal  and,  terminated  by  death  of  either  party,  115,  187 
default  of,  when  executors  and  administrators  liable  for,  217 
executors,  of,  an  improper  party  to  an  action  for  administration,  15  note 

ANNUITY, 

apportionment  of,  117 

executor,  to,  does  not  cease  on  institution  of  action  for  administration,  175 

has  no  preference  in  respect  of,  ib. 
time,  to  be  }»aid  within  what,  170 
to  A  and  his  heirs,  117  note 
for  ever,  ih. 

APPORTIONMENT 

Act,  1870,  applies  to  specific  devises  and  bequests,  117 

is  retrospective,  ih, 
of  periodical  payments,  ib. 

APPRENTICESHIP 

determined  liy  death  of  either  party,  115,  187 

APPROPRIATION, 

powers  of,  executors'  and  administrators',  143 
•  test  whether  executors  have  constituted  themselves  trustees,  257 

ARBITRATION, 

executors  may  sul)mit  to,  140 

general,  reference  to.  by  executors  or  administrators,  an  admission  of  assets, 
225 

ARTICLES, 

qy.,   whether  on  death  of   master  before  expiration  of,   clerk  can  recovtr 
part  of  premium  from  deceased's  representatives,  IBS 
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ASSENT, 

executprs',  doctrine  of,  120 

donatio  mortis  causd,  not  requisite  in  case  of,  110 
express  or  implied,  absolute  or  conditional,  or  partial,  122 
legatee  who  takes  possession  without,  liable  to  action  of  trespass, 

118 
life  estate,  to,  is  assent  to  remainder  over,  unless  executor  is  him- 
self tenant  for  life,  121 
one  executor,  by,  to  own  legacy,  effectual,  146 
release  by  testator  of  debt,  qy.,  Avhether  necessaiy  to,  121 
retractation  of,  123 

specific  legacy,  to,  constitutes  executor  trustee,  257 
what  will  amount  to,  122 
married  women  and  infants,  by,  how  far  operative,  253 

ATTACHMENT 

for  disobedience  to  citation,  12 

not  gi-anted  against  executors  or  administrators  for  not    performing  rule 
entered  into  by  deceased,  206 

ATTENDANCES, 

charges  for  what,  disallowed  executors  and  administrators,  233 

ATTORNEY, 

acts  done  by  one  as,  do  not  prevent  him  from  renouncing  as  executor,  15 
administration  may  be  granted  to,  32,  57,  only  on  same  terms  as  to  party 

himself,  88  note 
bare  authority  coupled  with  a  trust  cannot  be  executed  by,  110  note 
bills  accepted  by,  liability  of  executors  and  administrators  on,  205 
executor,  of,  probate  by,  equivalent  to  probate  by  executor,  20  note 
power  of,  liability  of  executors  and  administrators  paying  money  under,  21 7 

renunciation  under,  16 
to  whom  grant  of  administration  has  been  made,  is  to  all  intents  adminis- 
trator, and  liable  to  be  sued  as  such,  32  note 
And  see  Solicitok. 

AUCTIONEER, 

executor  or  administrator  may  not  charge  for  acting  as,  233 


BAILEE, 

executor  or  administrator  a  gratuitous,  218 

BAILIFF, 

actions  against,  by  executors  and  administrators,  112 

BANKER, 

default  of,  when  executors  and  administrators  liable  for,  214 

BANKRUrT, 

estate  of  deceased,  does  not  vest  in  personal  representative,  till  bankruptcy 
annulled,  107 
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BANKRUPTCY, 

co-executor,  of,  proof  by  executor  in,  255 

disqualification  from  taking  grant  of  administration,  not  necessarily  a,  44 
executor,  of,  proof  in,  for  assets  wrongfully  employed  by  him  in  trade,  203 
note 
money  converted  to  his  own  use,  216  note 
property  held  in  auter  droit  does  not  pass  to  trustee  on,  120 
firm,  of,  executors  of  deceased  partner  cannot  compete  with  creditors  in,  109 
note 

RILLS 

accepted  by  attorney,  liability  of  executors  and  administrators  on,  205 

BLOOD, 

half  equally  entitled  with  whole,  on  distribution  of  intestate's  estate,  181 
wliole  preferred  to  half,  on  grant  of  administration,  43 

BOND, 

administration,  assignment  of,  for  purpose  of  suing  on  it,  91 
conditions  of,  what  a  breach  of,  ib. 
Crown,  nominee  of,  need  not  give,  45,  88 
dispense  with.  Court    cannot,   but  has   a  discretion   as  to 

amount  of  penalty  of,  88 
executed  by  other  than  administrator  in  a  pressing  case,  89 
form  of,  321 

not  altered  on  grant  of  administration  to  attorney, 
88  note 
husband  required  to  join  in  wife's,  9  note 
infant  cannot  give,  62 

stranger  may  sometimes  join  in  married  woman's,  10  note 
sureties  to,  creditors  not  heard  as  to,  91 

discharged  and  otliers  substituted,  not,  89 
dispensed  with,  when,  ib. 
justify,  when  required  to,  90 
residence  of,  as  to,  89 

second,  to  be  sued  before  sureties  to  first,  92 
statutory  advertisements    for  creditors  protect, 
246 
satisfaction  of,  by  retainer,  167  note 

BREACH    OF    PROMISE, 

executors  and  administrators  have  no  action  for,' 11 4 

BROKER, 

default  ot,  when  executors  and  administrators  liable  for,  217 
identification  by,  executors  and  administrators  may  charge  for,  235 

BURIAL  OF  DECEASED, 

duty  of  executors  and  administrators  as  to,  150 
executor  dc  son  torf,  docs  not  charge  one  as,  260 
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BUSINESS, 

deceased's,  administrator  may  not  carry  on,  144 

assets,  executor  may  employ  what,  in,  202 

wrongfully  employed  in,  by  executor,  may  be  proved  for 
in  latter's  bankruptcy,  203  note 
carrying  on,  directions  as  to,   executor  may  come  to  Court  for, 
203  note 
sufficient  to  charge  as  executor  dc  son  tort,  263 
executors  authorised  to  carry  on,  when,  202 

cannot  borrow,  to  carry  on,  135  note 
liability  of,  for  carrying  on,  201 
stranger  carrj'ing  on,  accountable  to  executors,  203  note 
|iarticii)ation  in  profits  not  necessarily  a  carrying  on  of,  203 
trust  funds  in,  stranger  employing,  not  accountable  as  trustee,  204  note 
And  sec  Partner,  Partnership. 


CAMPBELL'S  ACT,  LORD, 

administration  limited  to  bringing  action  under,  87 
remedy  of  executors  and  administrators  under,  114 

CARE, 

what,  expected  of  executors  and  administrators,  152 

CAVEAT, 

granting  administration  pending,  ground  of  revocation,  103 

CHARACTER, 

bad,  no  ground  for  refusing  probate,  10 

CHOSES  IN  ACTION, 

executors'  and  administrators'  interest  in,  111,  118 

CITATION 

of  executor,  before  administration  granted,  53 

persons  entitled  in  priority,  on  grant  of  administration,  33,  51 
to  take  probate,  12,  16,  27 

disobedience  to,  a  contempt  of  court,  12,  27 
non-appearance  to,  a  refusal  of  office,  15,  and  an  abandon- 
ment of  rights  qud  executor,  20,  21 

CLOTHING, 

charges  for,  not  allowed  executors  and  administrators,  as  against  creditors, 
235 

CODICIL.     Sec  Will. 

COLLECTION  OF  ESTATE, 

commission  on,  executors  and  administrators  not  allowed  to  charge,  except 

in  case  of  Indian  assets,  233 
duties  of  executors  and  administrators  as  to,  152,  206 
non-,  liability  of  executors  and  administrators  for,  206 
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COLLUSION 

between  executors  or  administrators  and  a  debtor  to  the  estate,  actions  by 

beneficiaries  in  conset^uence  of,  155 
vitiates  sale  or  mortgage  by  executors  and  administrators,  136 

COLONIES, 

letters  of  administration,  English,  do  not  extend  to,  96 

granted  in,  qy.,  whether  recognised  here,  94  note 
ought  to  follow  English  grant  of  administration,  96 

COMMISSION, 

when  executors  and  administrators  allowed  to  charge  a,  233 
COMPANY, 

executors  and  administrators  who  are  contributories  may  petition  to  wind 
up, 112 

And  sec  Shakeholdek. 

COMPROMISE, 

executor's  power  to,  110 

does  not  extend  to  claims  against  themselves,  111 

CONDITIONS, 

appointment  of  executors  on,  7 
sale,  of,  on  sale  by  executors  or  administrators,  139 
depreciatory,  sale  under,  restrained,  ib. 

CONFIRMATION, 

Scotch,  re-sealing  of,  95 

effect  of,  ih.,  99 
CONSENT 

of  executor,  administration  not  granted  on  mere,  53 

And  see  Assent,  Citation. 

CONSIGNEES, 

Court  may  appoint  executors  and  administrators,  Avith  profits,  233  note 

CONSULS, 

right  of,  to  administer  to  foreigners,  46 

CONTRACT, 

borrowing,  of,  executors  and  administrators  personally  liable  on,  199 

binds   executors   and    administrators,    though    not    named,    except    where 

founded  on  personal  considerations,  115,  184,  186 
breach  of,  by  A,  executor  of  executor  de  son  tort  of  A  not  liable  for,  188 
entered  into  with  deceased,  damages  for,  113 

indemnity  in  respect  of,  114  note 
implied,  liability  of  executors  and  administrators  on,  200,  201 
joint,  profits  of,  executors  of  a  deceased  contractor  held  entitled  to  share  in, 

109 
one  executor  cannot  l)ind  co-executors  by,  146 
specific  performance  of,  entered  into  Inj  deceased,  185 
entered  into  icith  deceased,  T13 
improperly  entered  into  by  executors   or  adminis- 
trators, none  of,  140 


332  INDEX. 

CONTRIBUTION 

between  co-execiit    s,  on  joint  liability,  254 

CONVERSION 

of  estate,  duties  of  executors  and  administrators  as  to,  152,  206 

non-,  liability  of  executors  and  administrators   for  loss  occasioned 
by,  208 
wasting  or  reversionary  securities,  where  successive  estates  limited,  156, 
210 

COPYHOLDER, 

actions  against,  executors  and  administrators  have,  112 

CORRORATION 

aggregate  or  sole  may  be  executor,  11 

sole,  chattels  of,  pass  to  executors  or  administrators,  110 

COSTS, 

action  occasioned  by  mistake  of  executors,  of,  182 

neglect  to  account,  of,  151 
administration,  of,  priority  of,  158 

executors',  priority  of,  ib. 
administrator,  of  special,  of  action  brought  against  him,  the  administration 
determining  pending  the  action,  65 
who  sues  for   administration,    knowing  another  claims  to 
administer,  does  so  at  his  peril  as  to,  106 
•  conduct  of  executors  and  adn)inistrators,  occasioned  by  improper  or  unrea- 
sonable, 221  note,  222 
counsel's  advice  may  protect  executors  and  administrators  from,  226 
defence  of  action,  of  improper,  disallowed,  235 
estate,  out  of,  Avhen  executors  and  administrators  get,  221 
executor  defendant,  of,  who  should  have  been  co-plaintitf,  147 
paid  by,  interest  on,  not  allowed,  235 

moderation  of,  otherwise  than  by  taxation,  234 
what  allowed,  ib. 
reviving  action  personally  liable  for,  221  note 
influence,  undue,  or  negligence,  where  executor  guilty  of,  29  note,  222 
legacy,  of  action  to  secure,  not  given  out  of  residue,  247 
misconception,   incurred  under,  allowed  executors  and  administrators,  235 
jiroving  a  will  in  solemn  form,  of,  29  note 

not  the  last  will,  occasioned  by,  27 
residue,  occasioned  by  paying,  before  debts  satisfied,  183 
solicitor-executor,  of,  moderation  of,  otherwise  than  by  taxation,  232  note 

what  included  in,  233 
title,  occasioned  by  unreasonably  calling  on  beneficiaries  to  prove  their,  182 
Trustee  Relief  Acts,  under,  249 

COUNSEL'S  ADVICE, 

little  or  no  protection  to  executors  and  adnunistrators,  225 
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COVEN-ANTS, 

real  and  personal,  distiuctiou  between,  as  re^jards  rights  of  executors  and 

administrators,  113 
And  sec  Contract. 
CREDITOR, 

administration,  applying  for,   may  be  put  on  terms  to  pay  debts  i^ro  ratd, 
47 
bond,  cannot  sue  on,  for  his  own  debt  alone,  91 
not  granted  to  secured,  40 
right  of,  to,  46,  50,  58 
compounding,  executors  and  administrators  may  not  pay,  more  than  amount 

of  composition,  162 
direction  by  executor  or  administrator  to  his  own,  to  appl)'  trust  funds  in 

satisfaction  of  his  debt,  invalid,  137 
executor  or  administrator  may  be  liable  to,  where  not  to  legatees,  219 
judgment,  assignment  by  execirtors  or  administrators  of  testator's  property 

for  benefit  of  creditors  good  against,  134 
larger  preferred  to  smaller,  on  grant  of  administration,  48 
limits  of  rights  of,  on  grant  of  administration,  41,  48,  91 
preference  of,  by  executors  or  administrators,  162 

only  to  be  prevented  by  obtain- 
ing a  receiver,  ib.  note 
priority  of,  regulated  by  domicil  of  deceased,  158 
proceedings  by,  stay  of,  after  judgment  for  administration,  245,  251 
refunding  by  legatee  to,  178  note 

residuary  legatee  to,  183 
rights  of,  how  affected  by  judgment  for  administration,  148,  159,  159  note, 

162,  164,  244,  251 
sue  executor  de  son  tort,  may,  265 

etand  in  place  of,  executors  and  administrators  allowed  to,  228 
statutory  advertisements  for,  how  far  executors  and  administrators  protected 

by,  245 
who  may  administer  as  a,  47 

CROWN 

debt,  priority  of,  158,  161 

probate  duty  for  which  credit  given,  a,  158 
excess  duty  fraudulently  obtained  from,  as  to  recovery  by,  'out  of  assets 

100  note 
nominee  of,  gi'ant  of  administration  to,  45 

liability  of,  devolves  on  his  personal  representatives,  46 
under  same  obligation  as  any  other  administrator,  32  note,  45, 
216  note 
residue,  when  executors  trustees  of,  for,  179 


DAMAGES, 

actions  for,  against  executors  and  administrators,  189,  201 

by  executors  and  administrators,  113,  116 
recoup  in,  executor  de  son  tort  may,  265 
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DEATH, 

presumption  as  to,  of  persons  killed  by  same  accident,  40 

DEBTOR, 

joint,  executors  and  administrators  of,  may  plead  Statutes  of  Limitations, 
notwithstanding  payments  on  account  by  surviving  debtors,  193 

DEBTS, 

action  for,  executors  and  administrators,  and  executors  of  executors,  have,  111 
buy,  executors  and  administrators  may  not,  at  less  than  full  amount,  138 
interest  on,  when  executors  and  administrators  charged  with,  229 
loss  of,  through  negligence,  executors  and  administrators  liable  for,  207 
pay,  executors  and  administrators  obliged  to,  157,  184 

may,  on  what  evidence  they  think  sufficient,  140 
payment  of,  alleged,  not  really  due,  executors  and  administrators  liable  for,  214 

executors  may  remit  monej'  to  co-executor  for,  211 
personally  liable  for,  when  executors  and  administrators  are,  175,  197 
priority,  what  have  statutory,  159 

of,  liability  of  executors  and  administrators  for  disregarding,   159 
note,  214' 
order  of,  157 

testator  may  not  disappoint,  158 
raise,  executor's  power  to,  by  sale  or  mortgage  of  realty,  136 
received    in    mistake,     executors  and   administrators  personally   liable  to 

refund,  201 
set-off  against,  executors'  and  administrators'  right  of,  222 
specialty  and  simple  contract,  stand  in  same  degi-ee,  161 
specific  effects,  may  not  be  paid  with,  166  note 

legacies  should  not,  if  possible,  be  applied  in  payment  of,  157 
statute-barred,  executors  and  administrators  may  pay  and  be  allowed,  161,  227 
stranger  carrying  on  testator's  business  iu  own  name  may  sue  in  own  name 

for,  203  note 
And  sec  Creditor,  Crowx,  Judgment,  Rekt. 

DEEDS 

admitted  to  probate,  1 

DEFAULT 

of  agent,  solicitor,  banker,  broker,  liability  of  executors  and  administrators 

for,  217 
wilful,  judgment  for  administration  as  for,  at  what  stage  of  action  obtained, 

220  note 
liability  of  executors  and  admin- 
istrators under,  220 
plaintifl'   who   has    obtained   common    judgment   for  administration 
cannot  maintain  fresh  action  charging,  221 

DELAY, 

action  for  account  of  first  testator's  property  by  executor  of  executor  not 

l)ari'ed  by,  118 
breach  of  trust,  remedies  for,  may  be  barred  by,  253 
probate  or  administration,  iu  applying  for,  to  be  explained,  28,  33 
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DE  r.AY — coiilinitcd. 

prol)ate  or  administration,  persons  entitliil  to,  may  lose  tlu-ir  riglits  liy,  33, 
43,  99 

DELEGATUS  NON  POTEST  DELEGARE,  8,  135,  218 

DEVASTAVIT, 

liability  of  executors  and  aiiministrators  for,  206 

s;et  off  against  executors  or  administrator's  share,  222 

DILAPIDATIONS, 

liability  of  executors  and  administrators  of  spiritual  person  in  respect  of,  195 

DISCLAIMER 

executed  by  executor  after  sale  sufficient,  149 

of  legacy  by  executor  of  legatee  who  accepted  same  not  allowed,  so  a3  to 
avoid  duty,  176 

DISCKETION, 

administrator  has  liot  same,  as  executor,  144 
executors  cannot  exercise,  after  renunciations,  149 
of  Court  as  to  grants  of  administration,  48 

matters  of,  executors  and  administrators  may  apply  for  advice,  &c.,  of  Court 
in,  250 

DISTRIBUTION", 

administrators,  by,  statutes  regulating,  180 

distinction  between  executors  and  administrators  as  regards,  ITS 

domicil  of  deceased,  governed  by  law  of,  181 

proportionate,  on  payment  of  proportionate  duty,  170 

risk  attendant  on,  without  suit,  182 

Trustee  Relief  Acts,   under,   executors  and  administrators  may  themselves 

present  petition  for,  248 
DIVIDENDS, 

apportionment  of,  117 

receipt  of,  on  shares  does  not  of  itself  make  executors   and  administrators 

personally  lialdc  to  company,  205 

DOMICIL, 

Court  usually  follows  grant  of  country   of,   in  granting  administration,   30> 

but  not  necessarily,  9  note 
regulates  distribution  of  deceased's  personal  estate,  181 
priority  of  creditors,  158 

DONATIO  MORTIS  CAUSA, 

creditors,  may  be  claimed  by,  110 

executors,  docs  not  vest  in,  or  require  assent  of,  ib. 

DUTV, 

executors  of  appointor  primarily  liable  for,   on  appointed  fund  in  hand  of 
trustees,  176 
legateewhohasacccptedlegacycannottlisclaim,  soasto  avoid,  176 
legacy  and  succession,  liabilities  of  executors  and  administrators  in  respect 
of,  175,  247 
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DUTY— continncd. 

legacy  and  succession,  liabilities  of  executors  de  son  tori  in  respect  of,  266 
on  probate  or  administration,  executors  and  administrators  cannot  maintain 

proceedings  in  respect  of  larger  sums  than 
are  covered  by  stamp  denoting,  100 
payment  of,  return  of,  and  giving  credit  for 
as  to,  ib.  note 
recovery  of,  by  executors  and  administrators  from  legatees,  178 
And  sec  Crown. 

ESTABLISHMENT, 

what  time  allowed  for  breaking  up  deceased's,  152 

EXCHANGE, 

executors  may  give  or  receive  money  for  equality  of,  139 

EXECUTOR, 

account,  duty  of,  to,  151 

liable  to  be  sued  for,  219 
stated,  liability  of,  on,  199 
accountant,  may  be  allowed  to  charge  for,  234 
accumulate,  should,  surplus  income  of  infants,  144 
act  as,  no  one  may,  during  subsistence  of  administration,  99 
acting  without  proving,  liable  only  for  actual  receipts,  211  note 
administration,  liable  to  be  sued  for,  219 

bv  Court,  creditors  may  not  sue,  after,245,  251 

only  gets  complete  discharge  through,  251 
ought  to  facilitate,  157 
advice  of  Court,  may  apply  for,  250 
administrator  of,  does  not  represent  testator,  21 
agent,  when  entitled  to  charge  for,  233 

liable  for  default  of,  217 
annvrity  to,  175 

appoint,  one  delegated  to,  may  appoint  himself,  2  note 
appointment  of,  absolute  or  qualified,  may  be,  2 

ambiguous,  principle  of  construing,  ■ih. 

delegated,  may  be,  ib. 

implication,  bj',  5 

modes  of,  different,  2 

nomination,  by,  ib. 

proved  by  the  probate,  97 

act  book,  ib.  note 
qualification  of,  7,  10 
appointor,  of,  entitled  to  administer,  and  liable  to  duty  on,  appointed   fund 

in  hands  of  trustees,  176 
appropriation,  his  powers  of,  143,  167  note 
arbitration,  may  submit  to,  140 
assets,  admission  of,  by,  effect  of,  223 

what  amounts  to,  ib. 
attachment  not   granted  against,    for  not  performing  rule  entered  into  by 
testator,  206 
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EXECUTOR— codiinued. 

auctioneer,  may  not  cliarge  for  acting  as,  233 
bailee,  a  gratuitous,  218 
banker,  when  liable  for  default  of,  21 7 

bankrupt,   property  held  by,  in  autcr  droit,  does  not  pass  to  his  trustee,  120 
bequeath,  cannot,  what  he  has  as  executor,  119 
bills  accepted  by  attorney,  liability  of,  on,  205 
borrowing,  personally  liable  on  contract  of,  199 

breach  of  trust,  indemnified  against,  by  concurring  cestui  que  (rust,  254 
jointly  and  severally  liable  for,  218 
not  liable  for,  to  cestui  que  trust  who  concurs,  is  guilty  of 

gross  laches,  or  releases,  251,  253 
by  deceased,  liability  of,  for,  195,  243  note 
co-executor,  liable  for  iienuitting,  214 
broker,  charge  of,  for  identification,  allowed,  235 

default  of,  when  liable  for,  217 
business,  carrying  i^n  testator's,  liability  of,  201 
buy  debts  or  legacies,  may  not,  at  less  than  their  full  amount,  or  the  trust 

estate,  138,  unless  he  has  renounced,  139 
can  only  be,  where  there  is  a  will,  1 
capable,  must  record  refusal,  or  be  cited,  before  administration  granted,  53 

of  being,  who  is,  8 
care  expected  of,  152,  207 

clothing,  charges  for,  not  allowed,  as  against  creditors,  235 
co-executor,  cannot  deprive,  of  benefit  of  Statutes  of  Limitations,  245 
contribution,  may  claim  from,  254 
liable  for  acts  and  defaults  of,  when,  207 
ought  to  watch  over  and  correct,  ib. 
parting  with  control  over  assets  to,  when  liable  for,  21 1 
proceed  against,  may,  to  restrain  breach  of  trust,  or  have  .same 

made  good,  254 
prove,  nuiy,  against  estate  of  bankrupt,  when,  255 
collection  of  estate,  duties  of,  as  to,  152,  206 

non-,  liable  for  loss  occasioned  by,  20G 
colluding  with  debtor  to  estate,  actions  by  beneficiaries  against,  155 
commission   on  collection  of  assets,   not  allowed,   except  in  case  of  Indian 

assets,  233 
compromise,  compound,  &c.,  has  power  to,  140,  but  not  debts  due  by  him- 
self, 141 
condition,  on,  7 

'consignee  with  profits.  Court  may  appoint,  233  note 
contracts  of  testator,  bound  by,  thougli  not  iiameil,  except  where  founded  on 

personal  considerations,  115,  184,  186 
conversion  of  estate,  duties  of,  as  to,  152,  206 

non-,  liable  for  loss  occasioned  by,  208 
counsel's  advice  little  or  no  i)rotL'ctiou  to,  225 
creditors,  allowed  to  stand  iu  place  of,  228 

compounding,    may   not  i)uy   more   than  amount  of  composition 

to,  162 
liable  to,  may  be,  where  not  to  legatees,  219 

z 
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proceedings  by,  protected  from,  after  judgment  for  administra- 
tion, 245 
protected  by  Statutes  of  Limitations  against,  243 
statutory  advertisement  for,  how  far  protected  by,  245 
damages,  actions  for,  against,  189,  201 

by,  113,  116 
cle  son  tort,  action  against,  not  abated  by  administration  being  obtained, 
271  note 
acts  of,  liow  far  binding  on  legal  j^ersonal  representative,  268 
which  will  make   a  man,    prevent   him   from    renouncing 
probate,  13 
administration,  cannot  be  compelled  to  take  out,  267 

or  account,  cannot  be  sued  for,  in  absence  of 
legal  personal  representative,  265 
agi'eement  by,  not  binding  on  him,  when  he  has  become  right- 
ful administrator,  269  note 
constitute  a  man,  what  will,  260-265 
damages,  may  recoup  in,  265 
definition  of,  259,  262 
discharge,  how  obtained  by,  267 
duties,  liable  for  payment  of,  266 
executor  acting  before  probate  not  an,  259 
executors  and  administrators  of,  liable  for  devastavit  of,  206 

of  administrators,  who  leased  intestate's  term,  charge- 
able with  rent,  as,  116 
liability  of,  extent  of,  266,  272 

of  A,  executor  of,  not  liable  for  A's  breach  of  contract,  188 
one  knowingly  receiving  property  from  an,  not  an,  263 
plc7ie  adminislravit,  may  plead,  265  note 
privileges,  has  no,  272 
retainer  by,  as  to,  271 

rightful  executor,  scmhlc,  cannot  co-exist  with,  264 
sued,  may  be,  by  whom,  265 

trustee  of  settled  funds   appointed  by  will,    if  he   distribute 
without  intervention  of  executors,  semble,  an,  176 
debtor  appointed,  no  extinction  of  debt,  154 

sue,    may  net,    after    complete    administration  by  Court,    without 

leave,  ib. 
sued,  may  be,  by  beneficiary,  ih. 
debts,  liability  of,  for  tlisregarding  priority  of,  159  note 
obliged  to  pay,  157,  184 

or  claims,  may  pay,  on  what  evidence  he  thinks  sufficient,  140 
payment  of  alleged,  not  really  due,  l-iable  for,  214,  228 

what,  allowed  to,  227 
personally  liable  for,  when,  175,  197 
received  in  mistake,  personally  liable  to  refund,  201 
record,  of,  bound  to  take  notice  of,  160 

statute-barred,  may  pay,  and  will  be  allowed  them  against  devisees  of 
realty,  161 
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sued  for,  at  once,  maybe,  185 
definition  of,  1 

delegating  office,  liable  for  delegate,  218 
devastavit,  liable  for,  206 
direction,  of  Court,  may  apply  for,  250 
director,  of,  liability  of,  194 

discharged  from  executorship,  cannot  be,  257  note 
discretion,  cannot  exercise,  after  renunciation,  149 
distribution  of  estate  by,  176,  178 

legacy  by,  171 
durante  vibiore  cctate,  when  a  necessary  party  to  action  concerniug  estate, 

after  infant  of  age,  220 
each,  may  act  singly,  but  cannot  bind  co-executors  by  contract,  62,  145 

possessed  of  the  whole  personal  estate,  119 
election,  may  exercise  testator's  right  of,  141 
executor  dc  son  tort  of,  liable  in  same  manner  as,  267 
of,  devastavit,  liable  for,  206 

represents  first  testator,  when,  19 
retainer  by,  169 

revocation  of  probate,  may  not  take  steps  for,  105 
similarity  between,  and  first  executor.  111  note 
special  trust,  cannot  perform,  144 
feeding  testator's  children,  charges  for,  not  allowed,  as  against  creditors,  235 
from  or  until  a  future  time,  7 
funeral  expenses,  liability  of,  for,  200 

reasonable,  allowed  to,  227 
found,  who  cannot  be,  "  not  competent,"  53 

gift  intended,  but  not  perfected,  by  testator,  need  not  be  completed  by,  188 
goods  sold  and  delivered  to,  liability  of,  for,  199 
gratuity  to,  void  for  uncertainty,  171  note 
infant,  "  not  competent,"  50 
information,  duty  of,  to  render,  151 
indemnity,  action  for,  against,  190 
by,  114  note 
clauses,  how  far  protected  by,  207  note,  211  note,  247 
insure,  not  bound  to,  157 

interest  charged  against,  when  and  at  what  rate,  229,  230 
on  advances,  when  entitled  to,  i:35 
•  investment,  duties  of,  as  to,  155 

improper,  liable  for,  215 
non-,  when  liable  for,  214 
powers  of,  has  what,  141 

vary,    has   no   power   to,    independently  of  autlioiitj',   scmhie, 
141  note 
judgments  against,  how  payable,  159 

in  liis  own  right,  as  to  seizure  of  testator's  goods  under, 
120  " 

bound  to  take  notice  of,  160 
lease,  power  of,  to  gi-ant  a,  132,  140 

z  2 
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leaseholds,  liability  of,  in  respect  of,  189,  247 
onerous,  duties  of,  as  to,  155 

title  to,  cannot  make,  pending  an  appeal  concerning  will,  133 
legacy,  liability  of,  to  pay  or  deliver,  199 

paid  under  revoked  will,  allowed  to,  228 
to,  171 

infant  may,  and,  seinhlc,  ought  to,  be  paid  into  Court,  by,  247 
legatee,  of,  cannot  disclaim  bequests  accepted  by  his  testator,  so  as  to  avoid 

duty,  176 
lessee  of,  bound  by  restriction  against  assignment,  only  if  named,  133  note 
liability  of,  extent  of,  189,  196,  197 

not  divisible,  218 
Limitations,  Statutes  of,  plead,  may,  though  co-debtor  has  made  payments 

on  account,  193 
need  not,  161 
protected  by,  when,  243 
limited,  may  by  implication  be  appointed  genera],  in  codicil,  6 

every,  may  be  sued  by  creditor,  184  note 
manager,  when  entitled  to  charge  for,  233,  234 
materials  supplied  to,  liability  of,  for,  199 
mesne  profits  decreed  against,  189 
misconception,  expenses  incurred  under,  allowed,  235 
mortgage  personal  estate,  has  power  to,  135,  and  sometimes  real  estate,  136, 

except  where  fraud,  collusion,  &c.,  ib. 
mortgagee,  duties  of,  as  to  payment  of  mortgage  debts,  161  note 

of,   personally  liable  to  refund   money  received  in  mistake  on 
account  of  the  mortgage,  201 
note  payable  to  order  of  testator,  may  indorse,  141 
notice,  need  not  give  mortgagee,  of  prior  charge,  though  held  by  himself, 

170  note 
office  of,  what  acts  show  an  intention  to  accept,  13 

one,  cannot  abandon  benefit  of  Statutes  of  Limitations,  so  as  to  bind  co- 
executors,  245 
opinion  of  Court  may  apply  for,  250 
owner  of  the  testator's  goods  in  point  of  law,  118 
partner,  of  deceased,  liability  of,  190 

discharge  of,  192 
passed  over,  may  be,  and  letters  of  administration  granted,  50 
payment  into  Court  by,  under  Trustee  Relief  Acts,  248 

to  parties  not  entitled,  liable  for,  216 
penalty  incurred  by  testator,  no  action  against,  for,  189 
personal  estate  vests  in,  107 

from  testator's  death,  124 
rights  to,  vests  in,  111 
petition,  may  himself  present,  under  Trustee  Relief  Acts,  248 
powers,  has  ample,  immediately  after  testator's  death,  124 

of,  affected,  how,  by  judgment  for  administration,  147,  162,  164 

renunciation  of  co-executor,  143 
exercise,  cannot,  after  renunciation,  149 
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sarvive  to,  on  deatli  of  co-executor,  li5  note 
preference,  lias  right  of,  162 
jirofits,  accountable  for  all,  230 

probate,  actions,  cannot  proceed  far  with,  before,  126,  except  actions  founded 
on  possession  or  on  his  own  contracts,  127 
dying  before,  acts  of,  when  valid,  125 
purchaser  need  not  pay  i^urchase-money  to,  before,  ib. 
sued,  may  be,  before,  if  he  have  elected  to  act,  127 
proved,  who  has  not,  niay  join  in  bringing  actions  M'ith  one  who  has,  97 
pui-poses  or  properties,  for  special,  7 
receipts,  has  power  to  give,  1-33,  135  note 

how  far  liable  for,  210 
receiver  appointed  against,  when,  237 

not  himself  appointed,  242 
release,  when  entitled  to  a,  258 
rent-charge,  when  protected  against,  247 
retainer,  has  power  of,  162 

residue,  when  trustee  of,  for  next  of  kin,  or  Crown,  179 
revocation  of  probate,  may  not  take  steps  for,  105 
sale,  how  far  liable  for  injudicious,  210 

schooling,  charges  for,  not  allowed,  as  against  creditors,  235 
sell  personal  estate,  has  power  to,   133,  and  sometimes  realty,   136,   except 

where  fraud,  collusion,  &c.,  ib.,  but  not  to  himself,  138 
settlement,  i)oor-law,  may  qud  executor  gain  a,  120 

protector  of,  may  not  be,  123 
set-otf,  has  right  of,  222 
shareholder,  of,  liabihty  of,  19:^,  204 
similarity  between,  and  administrator,  107 
solicitor,  acting  as,  rights  of,  231 

default  of,  wlien  liable  for,  217 
payments  t ',  allowed  what,  234 
special  case,  may  concur  in,  250 
speciiic  performance  decreed  against,  185 

at  suit  of,  113 
spiritual  person,  of,  liability  of,  195 
sue  or  be  sued,  may  not,  in  forma  jtmiiKris,  147 
suing  himself  in  another  capacity,  147 
co-executor,  147,  254 
.     tenant  for  life,  liable  for  over-payments  to,  but  may  recover  back  from,  210 
tenor,  according  to  the,  5 
time,  cannot  usually  claim  allowance  for,  235 
title  and  authority  of,  derived  from  will,  124 

absolute,  may  acquire,  by  paying  value   of  assets  to  creditors,  16G  note 
trouble,  cannot  usually  claim  allowance  for,  235 
trustee,  conversion  of,  into,  256 

of,  cannot  exercise  personal  trust  or  power,  145 
stands  on  no  liiglier  ground  than  trustee,  144 
use  and  occupation,  liable  for,  199 
valuation  of  estate  by  testator,  not  bound  by,  'i'l'i 
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waste  committed  by  deceased  tenant  for  life,  no  action  against,  for,  189 

work  done,  liability  of,  for,  188,  199 
And  sec  Administration,  Baxkiutpt,  Bankkittcy,  Costs,  Makkied  Woman, 
Renounce,  Renunciation,  Revocation.     . 

EXECUTORS, 

joint,  one  person  in  law,  119 

transfer  of  stock,  all  must  join  in,  145  note 

who  liave  proved,  may  sue  alone,  147 

need  not  always  join  in  suit,  ib. 


FELON. 

Sec  OUTLAAV. 

FIRM, 

a,  may  be  executors,  11 

FORFEITURE 

of  term,  alienation  by  death  works  no,  107 
And  8ce  Outlaw. 

FORGERY, 

instrument,  of,  under  which  executors  or  administrators  pay  money,  217 
probate,  of,  may  be  shown  in  any  Court,  98  note 

will,  in  a,   no  ground  for  impeaching  the  probate,   except  in  Court  that 
granted  it,  98 

FRAUD, 

of  others,  when  executors  and  administrators  liable  for,  217 
revocation  of  probate  or  administration,  ground  for,  102 
sale  or  mortgage  by  executors  or  administrators  vitiated  by,  136 
will,   in  a,  no  ground  for  impeaching  the   probate,  except  in  Court  that 
granted  it,  98 

FRIENDLY  SOCIETY, 

debt  owing  by  deceased  officer  of,  statutory  priority  of,  159 

FUNERAL 

expenses,  liability  of  executors  and  administrators  for,  200 
priority  of,  158 
reasonable,  allowed,  227 
And  see  Bukial  of  Deceased. 


GIFT 

intended,  but  not  perfected,  by  deceased,  executors  and  administrators  need 
not  complete,  183 
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GOODWILL, 

executors  of  deceased  partner  entitled  to  share  of  value  of,  109 

GOODS 

sold  and  delivered,  liability  of  executors  aud  administrators  for,  199 

GUARDIAN, 

grant  of  administration  to,  32,  57  '^^ 

testamentary,  has  prior  right  to  guardian  elected,  32 

GUARANTEE, 

executors  and  administrators  liable  on  deceased's,  185 


HEIK, 

house  of,  executors  and  administrators  can  enter,  133 

real  estate  coming  from  intestate,  need  not  account  for  value  of,  ISO  note 

what  chattels  pass -to,  108 

HUSBAND, 

riglits  of,  as   regards  grant  of  probate  or  admiuistratiou  to  ■wife,  9,  43,  54 
note 
And  fee  Widowei;. 


INDEMNITY, 

action  for,  against  executors  and  administrators,  190,  194 

by  executors  and  administrators,  114  note 
clauses,  how  far  a  protection,  207  note,   211  note,  247 

INDIAN 

assets,  commission  allowed  on  collection  of,  233 

probate,  value  of,  here,  9G 

secuiities,  English  probate  extends  to  certain,  97 

INFANT 

administrator  not  liable  to  account  for  receipts  during  infancy,  219 
assent  by,  how  far  operative,  253 

capacity  of,  as  to,  for  grant  of  probate  or  administration,  8 
executor  "  not  competent,"  50 

fraud,  not  protected  by  disability  from  couscrpienccs  of  Iiis,  251 
•  legacy  to,  discharge  for,  177,  247 

paid  into  Court,  may  and,  scmhlc,  ought  to  be,  247 

INFIRxMITY 

no  ground  of  revocation  of  administration,  104 

INJURY 

to  property  by  deceased,  action  against  executors  and  administrators  for,  189 
of  deceased,  action  by  executors  and  administrators  for,  116 

INNKEEPER, 

executors  and  administrators  of,  liable  for  his  negligence,  185 
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as  to  whether  one  has  acted  as  executor  directed,  13 

INSOLVENCY 

no  ground  for  refusing  proljate,  10 

INSUKE, 

executors  and  administrators  need  not,  157 

INTEREST, 

advances,  on,  when  allowed  executors  and  administrators,  235 
cliarged   against   executors  and  administrators,    Avhen   and   at   what   rate, 

229,  230 
compound,  only  where  money 
employed  in  business,  229 
compound,  to  bankers,  disaUowed  executors  and  administrators,  230 
contingent,  transmissible  to  executors  and  administrators,  110 
costs,  on,  disallowed  executors  and  administrators,  235 
executory,  in  real  estate,  110 

grant  of  administration  follows  the,  39,  41,  55,  57,  60 
legacy,  on,  from  what  time,  170  note 
legatees  need  not  refund  with,  178,  183 

INTERMEDDLING, 

executor  de  son  tort,  slight,  constitutes  one,  260 

slight,  fixes  one  as,  13 
one  not  compellable  to  take  administration  after,  31,  267 
penalty  on,  without  taking  probate  or  administration,  16,  27 
what  is,  13,  260 

INVENTORY, 

contents  of,  151 

executor  or  administrator  must  discharge  himself  of,  150  note 
executors  and  administrators  must  render,  if  required,  150 
what  interest  justifies  calling  for,  ib. 

INVESTMENT, 

duties  of  executors  and  administrators  as  to,  155 
improper,  executors  and  administrators  liable  for,  215 
non-,  when  executors  and  administrators  liable  for,  214 
powers  of,  executors'  and  administrators',  141 
scale  in,  to  be  held  evenly,  where  successive  estates  limited,  156 
vary,  scmbk,  executors  and  administrators  have  no  power  to,  indejiendently 
of  authority,  ]  41  note 


JOINT 

contract,  profits  of,  in  which  deceased  was  interested,  109 
owner,  property  of  which  deceased  was,  docs  not  devolve  on  his  executors 
or  admiuijitrators,  except  partnership  property,  108 
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JUDGMENT, 

confess,  executor  or  administrator  may,  so  as  to  give  preference,  but  not  to 
trustee  for  creditors,  162 
one  executor  may  effectually,  145 
decree  in  c(iuity  ei^ual  to,  159 

obtained  before,  has  priority  over  creditors  under  deerec,  159  note 
executor  or  administrator,  against,  Vjy  confession  or  default,  an  admission  of 

assets,  224 
for  simple  contract  debt  lias  priority  over 

specialty  debt,  161  note 
in  own  right,  as  to  seizure  of  deceased's 
goods  in  execution  of,  120 
order  nisi  to  sign,  gives  no  priority,  160 

JUDGMENTS, 

executor  or  administrator,  against,  precedence  amongst,  159 
notice  of,  executors  and  administrators  bound  to  take,  160 
testator,  against,  precedence  amongst,  159 

JURISDICTION, 

administrator  out  of,  judgment  for  administration  cannot  Ije  had  against, 

220 
all  judges  of  High  Court  have  same,  26,  128 
to  grant  administration,  25 

probate,  23,  24  note,  25 
stay  proceedings  in  actions  by  executors  and  administrators  before  probate 
and  administration,  127,  132 

KING 

may  be  ajipointed  executor,  and  nominate  substitute,  8 

LACHES, 

payment  to  person  not  named  in  pruliate  or  administration  is,  105 
And  see  Delay. 

LEASE, 

liability  under,   court   \  rotects    executors   and    administrators  from,   when 
decreeing  against  them  specific  performance  of    agree- 
ment by  deceased  to  take,  185 
offer  to  surrender  is  some  protection  against,  108  note 
wliere  void  lease  granted  by  deceased,  189  note 
power  of  executors  and  administrators  to  grant,  132,  140 
And  sec  Leaseholds,  Tekm. 

LEASEHOLDS, 

occupation  of,   by  executors   and  administrators,  presumably  an   assent   to 

terms   of  original   con- 
tract, 190 
tlR'ir  liability  for,  199 
onerous,  duties  of  executors  and  administrators  as  to,  155 
And  sec  Lease,  Tehm. 
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aJministratiou,  grant  of,  limited  to,  87 

aiipropriation  of  particular  fund  to  meet,  143 

assent  to.     See  Assent. 

buy,  executor  or  administrator  may  not,  at  less  than  full  amount,  13S 

discharge  for,  how  obtained,  176 

distribution  of,  by  executor,  171 

legatee,  17G 
executor  disentitled  to  receive,  by  misconduct,  173 

liresumably  takes,  qua  executor,  173,  subject  to  rebuttal,  171 
must  act,  in  order  to  have,  172 

how  condition  fulfilled,  ih. 
transmit  to  Commissioners  particulars  of  his,  175  note 
to,  condition  to  pay  debts,  when  imposed  on,  175 

may  not  be  renounced,  in  order  that  commission  may  be  chargedi 
234 
forged,  executor  has  no  remedy  in  respect  of,  if  he  has  not  excepted  it  from 

probate,  98 
infant,  to,  maj'  be  paid  into  court  hy  executor,  247 
interest  on,   170  note,  173  note 
liability  of  executors  to  pay  or  deliver,  98,  109 
preference,  executor  has  no,  in  respect  of  his,  171 
raise,  executor's  power  to,  by  sale  or  mortgage  of  realty,  136 
revoked  will,  paid  under,  allowed  executors,  228 
set-otf  against,  222 

qij.,  whether  anj',  against  specific,  223 
specific,  applied  in  payment  of  debts,  not  to  be,  157 

got  in,  should  be,  at  expense  of  general  estate,  152  note 
legatee  may  select,  171 

sale  or  mortgage  of,  by  executor,  as  to,  134,  136 
time,  within  what,  to  be  paid,  170 
vest,  does  not,  without  executors'  assent,  121 

work   done  in  expectation  of,   executors  and  administrators  not  liable  for, 
188 


LEGATEE, 

duty,  recovery  by  executors  and  administrators  of,  from,  178 
legacy  may  not  be  disclaimed  by  executor  of,  if  accepted  by,  so  as  to  avoid 
duty,  176 
taking  possession  of,  without  executor's  assent,  liable  to  action  of 
trespass,  118 
pecuniary,  need  only  give  simple  reccii)t,  258 
refunding  by,  as  to,  177 

residuary,  administration  cum  testa iiicnto  anncxo,  usually  entitled  to  grant 
of,  54 
Court  may  select  one,  out  of  several,  for  purpose  of  taking  grant 

of  administration,  56 
payment  of,  executor  may  not  trust  co-executor  for  payment  of, 
213 
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represent,  vlio  may,  for  purpose  of  taking  grant  of  administra- 
tion, 57 
sue  executor  dc  son  tort,  maj',  265 

LETTERS 

admitted  to  probate,  1 

of  administration.     Sec  AoMlxlsTiiATiON. 

LIMITATIONS,  STATUTES  OF, 

acknowledgment  b}-  executors  and  administrators,  sufTieient  to  take  case  out 
of,  wliat  is,  244 
one  executor  sufficient  to  take  case  out  of,  does  not  bind 
co-executors,  245 
action  not  barred  by,  may  be  barred  Ijy  aci|uiescence,  &c.,  118 
analogy  of,  no  answer  by  executor  to  breach  of  trust  by  testator,  243  note 
debts  barred  bj',  executors  and  administrators  may  pay,  and  will  be  allowed 

them  against  devisees  of  realty,  161 
plead,  executors  ami  administrators  may,  though  co-debtor  with  deceased 

has  made  payments  on  account,  193 
need  not,  161,  167,  227 
married  woman  executrix  or  administratrix  can,  without  husband, 

243  note 
whether  others  than   executors    and    administrators    may,    against 
creditors,  in  administration  action,  161  note 
run  against  executors  and  administrators,  when,  118 
in  favour  of  executors  and  administrators,  when,  243 

LUNATIC 

incapable  of  being  executor  or  administrator,  8 

where  one  of  co-executors  or  co-administrators  becomes,  probate  or  adminis- 
tration revoked,  and  fresh  grant  made,  75,  103 
sole   executor    or    administrator    becomes,    administration    granted 
durante  dementia,  74 


MAINTENANCE. 

administrator  jwJifZc'n^;  Jitr,  by,  as  to,  71 

deceased's  cliildren,  of,  charges  for,  not  allowed  executors  and  administrators, 

"as  against  creditors,  235 
power  of,  executors' and  administrators',  144 

MALES 

preferred  cccter is  'paribus  to  females,  on  grant  of  administration,  43 

MANAGER, 

_  when  executors  and  administrators  may  charge  for,  233,  234 

MARRIAGE, 

when  voidable  or  void,  03 
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MARRIED  WOMEN, 

administration  with  will  of,  annexed,  to  whom  granted,  53 
assent  by,  how  far  operative,  253 

executors  of,  continuance  of  chain  of  executorship  by,  20 
executrix,  acting  as,  husband's  assent  to,  presumed,  145  note 

bequeath,  may,  property  she  has  as  such,  without  husband's  assent, 

119 
no  ne  exeat  against,  206 

plead  Statutes  of  Limitations,  may,  without  husband,  213  note 
fraud,  not  protected  by  disaljility  from  conse(;[uences  of  her,  251 
grants  of  probate  and  administration  to,  9 

form  of,  10  note 
legacy  to,  discharge  for,  177 
probate  of  a\  ill  of,  form  of,  29  note 
renounce,  cannot,  to  her  husband's  prejudice,  34 
And  sec  Bond,  Hu.scaxd,  "Widowek. 

MATERIALS 

supplied,  liability  of  executors  and  administrators  for,  199 

MERGER 

of  estates  of  executors  and  administrators  as  such  with  estates  held  by  them 
in  their  own  right,  as  to,  120 

MESNE  PROFITS, 

account  of,  decreed  against  executors  and  administrators,  189 

MIND,  WEAKNESS  OF, 

mere,  does  not  incapacitate  from  being  executor  or  administrator,  8 

MISREPRESENTATION 

by  deceased,  actions  against  executors  aud  administrators  for  indemnity  on 

the  ground  of,   190,  194 
ground  of  revocation  of  probate  or  administration,  103 

MISTAKE, 

expenses  incurred  under,  allowed  to  executors  and  administrators,  235 
ground  of  revocation  of  probate  or  administration,  102 
And  sec  Mortgagee. 

MONEY 

had  and  received,  or  borrowed,  executors  and  administrators  personally  liable 
for,  199 

MORTGAGE, 

executors' and  administrators' power  to,  135,  136 

one  executor,  by,  eii'ectual,  145 

precautions  to  be  taken  by  executors  aud  administrators  on  lending  on,  156 

MORTGAGEE 

executor,  duty  of,  as  to  payment  of  mortgage  debt,  161  note 

or  administrator  of,  buy  equity  of  redemptiou,  cannot,  138 
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llORTGAGEE-conthmcd. 

executor  or  administrator  of,  personally  liable  to  refund  money  received  in 

mistake  on  account  of  the  mortgage,  2(il 
reconveyance  of  estate  by,  140 
of  property  specifically  bequeathed,    executors   of   mortgagor    may    settle 
accounts  with,  141 


NE  EXEAT, 

not  sustainable  against  married  woman  executrix  or  administratrix,  20Cy 

NECESSITY, 

acts  of,  do  not  fix  one  as  executor,  13 

de  son  tort,  260,  262 
what  are,  13,  260,  262 
exonerates,  212  note 

NEXT  OF  KIN, 

decision  of  Probate  Court  as  to,  conclusive,  98 

equal  degree,  of,  notice  to,  on  aj)[)lication  by  one  or  some  of  them  for  admin- 
istration, 44 
residue,  when  executor  trustee  of,  for,  179 
rights  of,  intei'  se,  on  grant  of  administration,  42 

to  estate  of  intestate,  ri'gulated  by  statute,  180 
set-off  against  distributive  share  of,  223 
statutory  advertisements  for  creditors  apply  to,  246 
widow  generally  preferred  to,  on  grant  of  administration,  40 

NOTICE, 

executors  and  administrators   need   not  give  mortgagee,   of  prior   charf'e, 
though  their  own,  170  note 
And  sec  Citation,  Nkxt  of  Kix.. 


OATH, 

executor's  refusal  of,  a  refusal  of  office,  15 
taking,  not  intermeddling,  13 

OCCUPATION 

by  executors  and  administrators  presumably  an  assent  to  terms  of  original 

contract,  190 
of  deceased's  premises,  executors  and  administrators  liable  for,  199 

OFFICE 

of  administrator,  private  oltlcr  of  trust,  a,  not  to  l)e  assigned  or  bequeaflicd, 
19  note 
survives  on  death  of  one  of  co-administrators,  10  note 
executor,  devolution  of,  19 

private  office  of  trust,  a,  not  to  be  assigned,  Ih.  21,  but  innv  bo 

be(iueathed,  21 
refusal  of,  how  evidenced,  15 
survives  on  death  of  one  of  co-executors,  19 
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OFFICER 

of  association,  grant  of  administration  to,  47 

OPIXION 

of  Conrt,  execntors  and  adiuinistrators  may  ajiply  for,  250 

OUTLAW 

may  be,  and  sne  as,  executor,  10 

■where  executor  or  husband  of  exicutrix  is,  there  is  no  forfeiture  of  the  goods, 
10  note 

OVERSEER, 

debts  owing  by  deceased,  statutory  priority  of,  159 


FARCELS, 

contents  of,  schedule  of,  admitted  to  probate,  24 

PARTIES 

to  action  for  administration,  15  note,  78,  70,  80  note,  147,  219,   220,  251, 
265 
to  make  good  breach  of  trust,  218 

PARTITIOX, 

none  between  co  executors  or  co-administrators,  119 

PARTNER, 

deceased,  executors  or  administrators  of,  bankruptcy  of  firm,  cannot  prove  in, 

in    comjietition    with    creditors   of 
finn,  109  note 
injunction,  not  entitled  to,  to  restrain 
use   of  testator's    name    in    ti"ade, 
191  note 
liability  of,  190 

discharge  of,  192 
receiver,  entitled  to,  against  surviving 
partners,    if   partnership    be    con- 
tinned    with    assets    of    deceased, 
109  note 
sale    of   partneiship    property,    have 

right  to,  ib. 
sell    his    sliare,    may,    to    surviving 
partners,  137  note 
mutual  covenants  to  continue  a,  not  binding  on  death  of  a  covenantor,  188 
surviving,  executor  of  deceased  partner,  may  by  his  course  of  dealing  bind 

deceased's  assets,  191  note 
carry   on   same    business   at 
same  place,  109  note 
And  see  Debtor. 

PARTNERSHIP, 

deatli  of  partner,  determined  by,  109 
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PARTXERSHIP— co'/i<i/!!M 

participation  in  profits  does  not  necessarily  constitute,  203 
property,    deceased's  interest  in,  devolves  on   executors  or  administrators, 
108 

PAYMENT, 

forged  will,  under,  a  good  discharge,  to  debtor,  98 
into  Court,  duty  of  administrator  ad  coUigenda,  86 
Legacy  Duty  Act,  under,  247 
retainer,  does  not  destroy  right  of,  165 
Trustee  Relief  Acts,  under,  248 

costs  of,  249 

discharge,  how  far  a,  243 
one  executor,  by,  effectual,  145 

mistaken,  executors  and  administrators  personally  liable  to  refund,  201 
revoked  probate  or  administration,  under,  is  valid,  and  protects  payor,  105, 
106 

PENALTY 

incun'ed  by  deceased,   no  action  against  executors  and  administrators  for, 

189 
intermeddling,  on,  without  taking  probate  or  administration,  IG,  27 
probate  duty,  on  payment  of  too  little,  101  note 

PERSONAL  SECURITY, 

liability  of  executors  and  administrators  for  leaving  money  on,  153,  207,  208 
note,  215 

PLENE  ADMINISTEA  FIT, 

executor  de  son  turt  may  plead,  265  note 

pleading,  not  an  admission  of  rightful  executorship,  ih. 

POOR'S  RATE, 

liability  of  executors  and  administrators  in  respect  of,  184  note 

POSSESSION, 

slight  evidence  of,  sufTicient  in  action  by  executors  or  administrators  against 

wrong-doer,  127  note 
what  amount  or  kind  of,  requisite  to  charge  one  as  executor  de  son  tort,  261, 
264 

POWERS, 

pei-sonal,  not  exercisable  by  executors  or  administrators  of  donee,  144 

PREFERENCE, 

executors'  and  administrators'  right  of,  162 

ceases  after  judgment  for  admini.'-tra- 
lion,  it). 
Fill  OR  PET  ENS, 

preference  of,  on  grant  of  adminiiitration,  43 

PRIMOGENITURE 

has  very  little  weight  on  grant  of  administration,  44 
PRINCIPAL  AND  AGENT, 

contract  of,  terminated  by  death  of  cither  party,  115,  187 
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PROFITS, 

executors  and  administrators  accountable  for  all,  230 

participation  in,   does  not  necessarily  constitute  one  a  trader   or  partner, 

203 
trust  moneys,  made  with,  belong  to  beneficiaries,  204,  230 

PliOMISE 

to  pay  deceased's  debts,  liability  of  executors  and  administrators  on  their, 
197 

PROTECTOR 

of  settlement,  executor  as  such  cannot  be,  123 

PROBATE, 

acceptance,  an,  of  trusleesliip  of  }iersonalty,  and  of  devise  of  realty,  14 
Act-book,    and  unstamped  copy  thereif,   evidence    of  appDintmcnt  of  exe. 

cutors,  97  note 
action,  executor  cannot  proceed  far  with,  before,  126,  except  actions  founded 

on  possession,  or  his  own  contracts,  127 
admitted  to,  what  documents,  23 
after,   executor  cannot  renounce,  or  act  only  under  power  of  attorney  from 

his  co-executoi's,  15 
assets  in  the  jurisdiction,  granted  only  in  respect  of,  96 
averred,  should  be,  in  action  by  executor  conmienced  before,  12G 
bankruptcy,  executor  may  apply  for  adjudication  in,  before,  126 
ceremonial  only,  124 
citation  to  take,  12 

collateral  matters,  not  conclusive  as  to,  100 
conclusive  as  to  what  matt^frs,  97 
death,  admitted  as  proof  of,  100 
decreeing,  in.  Court  usually  follows  grant  of  court  of  domicil,  and,  scmhlr, 

is  bound  to  do  so,  95 
document,  every  testamentary,  though  unimportant,  ought   to  be  brought  in 

for,  25 
dying  before,  acts  of  executor,  when  valid,  125 

rights  of  executor,  -wholly  cease,  20 
entitled  to,  who  are,  8,  26 
evidence  of  a  will  of  personalty  and  of  ajipointment  of  executors,  93,  not  of  a 

will  of  realty,  ib.  note,  but  may  be  made  so,  94  note 
exclude  from,  stringent  gi-ounds  necessary  to,  8 
foreign,  not  recognised  by  Court  here,  94 
forged  will,  of,  payment  under,  a  good  discharge  to  debtor,  98 
form  of  testamentary  paper  does  not  aftect  its  title  to,  1 
in  common  and  solemn,  28 

solemn,  may  be  re(|uired  at  any  time,  29 

taken  by  executors  themselves,  ib. 
where  executors  fail,  when  called  on,    to  prove,  probate  re- 
voked, 102 
Indian  securities,  English,  extends  to  certain,  97 
impeached,  cannot  be,  except  in  Court  which  granted  it,  98 
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VllOBATE-coHtiaKcd. 

jurisdiction  to  giant,  24  note,  25 

limited,  29 

necessary,  before  relief  can  be  granted  upon  will,  93 

not,  to  entitle  legatee  to  recover  out  of  rcaltj',  ib.  note 
one  executo'',  to,  enures  for  benefit  of  all,  97 

sufficient,  though  different  executors  for  diflerent  properties,  ib. 
partial,  23,  93 

powers,  executor  lias  ample,  before,  125 

purchase-money,  purchaser  not  bound  to  pay,  to  executor  before,  ib. 
rescaling  of,  in  Ireland  and  Scotland,  97 

Irisli,  95 
retainer,  executor's  riglit  of,  before,  168 
sued,  executor  may  be,  before,  if  he  have  (ducted  to  act,  127 
time,  to  be  taken  out  within  what,  16,  27 

will  not  the  last  will,  of,  one  who  takes,  condemned  in  costs,  27 
And  sec  Duty,  Makiued  Wumax. 


qUARE  IMP  EDIT, 

actions  of,  executors  and  administrators,  and  executors  of  executors,  have, 
112 


REAL  ESTATE, 

damages  for  injury  to  deceased's,  action  by  executors  and  administrators  for, 

116 
executory  interest  in,  110 
receiver  of,  adnanistrator  j')'JH(/(.';(^c  IHc  appointed,  66 

KECEIPTS, 

liability  of  executors  and  administrators  for,  210,  211  note 

one  executor,  of,  sufllcient,  115 

power  of  executors  and  administrators  to  give,  133 — 13?,  139 

RECEIVER, 

action  commenced  by  summons,  may  be  appointed  in,  241 
deficient  in  parties,  may  be  appointed  in,  242 
for,  lies  against  executor  before  probate,  241 
appointed,  not,  in  Chancery,  pendente  lite  in  Probate  Division,  unless  special 

case  made,  Q6  note 
'Court  has  very  wide  power  to  apjioint,  242 
executor  and  administrator,  appointed  against,  in  wliat  cases,  237 — 242 

not  appointed,  242 
jurisdiction  to  appoint,  origin  of,  11 

necessary,  where  estate  insolvent,  to  prevent  preference,  162  note 
probate,  may  be  had  against  executor  before,  128 

real  estate,  of,  jurisdiction  of  Probate  Division  to  appoint,  pcndenle  lite,  GQ 
.     retainer  against,  executors  and  administrators  have  no  riglit  of,  166 

surviving  partners,  against,  at  instance  of   executors  of  deceased  partner, 
109  note 

A  A 
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IIECOGNISANCE, 
priority  of,  160 
what  is,  ih. 

REGIMENTAL  DEBTS, 

statutory  prioritj'  of,  159 

RELATION  OF  ADMINISTRATOR'S  TITLE,  130,  132,  271  note 

divest  interest  in  stranger,  does 

not,  112  note 
fiction,  a,  130,  131  note 
justification  of,  131 
qualified  by  Parke,  B.,  ih. 

RELEASE, 

one  executor,  by,  effectual,  145 

protection  to  executors  and  administrators,  how  far  a,  253 

requisites  of,  ib. 

right  of  executors  and  administrators  to  a,  25S 

RENOUNCE, 

administration,  one  entitled  to,  may,  subject  to  a  liusband's  rights,  3i 
administrator,  limited,  cannot,  a  benefit  to  deceased's  estate,  65 
agreement  to,  executor  not  bound  by,  15 
creditor  executor,  if  he,  does  not  lose  his  rights  as  creditor,  17 
executor  may,  when,  12 

former  will,  executor  of  executor  cannot,  if  lie  prove  former,  15 
And  sec  Renuxciatiox. 

RENT, 

executor  of  administrator,  who  leased  intestate's  term,  chargeable  w-ith,  as 

executor  de  son  tort,  116 
recovery  of,  by  executors  and  administrators,  and  executors  of  executors,  ib. 
specialty  debt,  a,  161 

RENT-CHARGE, 

when  executors  and  administrators  protected  against,  247 

RENUNCIATION, 

acting,  not  allowed  after,  12,  14 

answer  in  Chancery,  by,  not  a  refusal  of  ofiice,  15 

binding,  requisites  of  a,  16 

discretions,  executor  cannot  exercise,  after,  149 

filing  a,  a  refusal  of  office,  15 

invalid,  may  be  declared,  IS 

one  executor,  by,  efiect  of,  on  exercise  of  powers  and  discretions  by  re- 
maining executors,  149 

partial,  not  allowed,  14,  107 

powers,  executor  cannot  exercise,  after,  149 

jiurchnse  the  asrets,  executor  may,  after,  139 

recorded,  must  be,  or  executoi'  consent,  before  administration  will  be 
granted,  53 
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RENUNCIATION— co»/m««fZ. 

retractation  of,  Court  not  bound  to  allow,  17 

followeel  by  second  renunciation,  16 
time,  must  be  within  wliat,  17,  35 
rights  of  executor  wholly  cease  on,  20 
And  sec  Renounce. 

RERRESENTATION 

of  deceased,  proceeding  in  absence  of,  84 
right  of,  in  distributing  intestate's  estate,  180 
And  see  Administration  a.d  litem,  Admixistkatou  ad  litem,    Office. 

RESEALING 

of  English  probates  and  letters  of  administration,  97 

Irish  probates  and  letters  of  administration,  and  Scotch  confirmations,  95 

RESIDUE, 

distribution  of,  by  administrators,  180 

executors,  178 
executor  may  take  gift  of,  without  proving,  ih. 

takes,  as  trustee  for  next  of  kin,  or  CroAvn,  when,  179 

RETAINER,  RIGHT  OF,  163 

administration,  judgment  for,  does  not  take  away,  I6i 
administrator  (fc  bonis  non  has,  163  note 

(lurantc  minorc  (date  has,  ih. 
may  be  put  on  terms  not  to  exercise,  104  note 
annuity,  none  in  respect  of,  175 
assets,  coming  to  liand  after  decree,  oirt  of,  164 

in  Court,  out  of,  165 

legal,  only  out  of,  164 
conduct,  imi)roper,  ma}'  interfere  with,  165 
costs  of  plaintiff,  prevails  against,  //'. 
Court  not  disposed  to  extend,  164 
debts,  in  respect  of  wliat,  166 — 169 

disputed,  not  gone  into  by  chief  clerk  without  special  directions,  165  note 
distribution  of  assets,  may  be  asserted  any  time  before,  165 
executor  dc  son  tort,  by,  as  to,  271 

of  executor  has,  in  respei'.t  of  deljt  owing  by  first  testator,  109 
joint  executors  and  administrators,  none  between,  ih. 
'Judicature  Act  docs  not  alllct,  169 
justification  of,  103  note 
legacy,  none  in  respect  of,  171 

money  claimed  under,  not  ordered  to  be  paid  into  Court,  164  note 
one  to  whose  use  adnunistration  is  granted  to  another  has,  163  note 
probate,  may  be  exercised  before,  scmhle,  168 

proceeds  of  estate  devised  in  trust  to  sell  and  pay  debts,  none  out  of,  167 
receiver,  none  against,  166 
theory  of,  163 
unascertained  amount,  in  respci^t  of,  168 
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liETRACTATIOK.     See  Eekunciatiox. 

REVOCATION, 

earlier  grant,  of,  wlietlier  later  grant  i.s^«/'  se  a,  lO^t 
probate  or  administration,  of,  effect  of,  105,  106 

none,    in   order   to   deprive    adminiatrator   of 
right  of  retainer,  101 
without  good  cause,  ib. 
on  appeal,  102 

assignment    by    limited    owner    (adminis- 
trator) of  his  interest,  104 
ground  of  difficulty,  103 

fraud,  mistake,  &c.,  102 

having    been    granted    pending 

caveat,  103 
lunacy,  75,  102 
■where  creditor  had  settled  his  own  debt,  and 
gone  away,  104 
temporary  grants,  of,  not  to  prejudice  proceedings  by  or  against  adminis- 
trator, lOG 

EIOT, 

injury  b}',  to  deceased's  leaseholds,  action  by  executors  and  administrators 
in  respect  of,  116  note 


SALE, 

duties  of  executors  and  administrators  on  a,  139 

injudicious,  liabilitj'  of  executors  and  administrators  for,  210 

manner  of,  by  executors  and  administrators,  139 

one  executor,  bj'^,  effectual,  145 

power  of,  executors'  and  administrators',  133,  136 

mortgage,  in,  exercisable  by  administrator  of  transferee,  140 
Avith,  executors  and  administrators  may  give,  135 
undervalue,  set  aside  on  ground  of,  138  note 

SAVINGS'  BANKS, 

debt  owing  l)y  deceased  officer  of,  statutory  priority  of,  159 

SCHOOLING, 

charges  for,  not  allowed  executors  and  administrators,  as  against  creditors, 


SECURITY, 

justifying.     See  Boxn. 

personal.     Sec  PeFuSONAL  Seci"i;ity. 

SET-OFF, 

executors'  and  administrators'  right  of,  223 
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SETTLEMENT, 

poor  law,  may  be  gained  by  executors  and  administrators  as  such,  120 
protector  of,  executor  or  administrator  as  such  cannot  be,  123 

SHAREHOLDER, 

deceased,  executors  and  administrators  of,  liabilities  of,  193,  204 

rights  of.  111 

SHERIFF, 

actions  against,  executors  and  administrators  have,  112 

executors  and  administrators  pf,  liable  for  non-payment  of  levy,  185 

SOLICITOR, 

articles,  dying  before  expiration  of,  qy.,  whether  clerk  can  recover  part  of 
premium  from  executors  and  administrators  of,  138  note 

default  of,  when  executors  and  administrators  liable  for,  217 

executor  or  administrator  acting  as,  rights  of,  231 

lien  of,  priority  of,  161 

negligence  of,  action  for  damages  in  respect  of,  by,  IH,  and  against,  185, 
executors  and  administrators 

payments  to,  what,  allowed  to  executors  and  administrators,  234 

Treasury.     Sec  Cr,o\\"X. 

SPECIAL  CASE, 

executors  and  administrators  may  concur  in,  250 

SPECIFIC  PERFORMANCE.     ,SVc  Contract. 
STAMP  DUTY.     Sec  Duty. 

STATUTES, 

21  Hen.  8,  c.  5,  pp.  27,  1.50 

32  Geo.  3,  c.  57,  pp.  115,  188 
42 c.  99,  s.  2,  p.  176 

58 c.  81,  ss.  1,  2,  pp.  fi2,  64 

7  Geo.  4,  c.  46,  p.  190 

3&;  4  Wm.  4,  o.  27,  ss.  6,  27,  pp.  118,  2.')2 

c.  74,  s.  27,  p.  123 

5  &  G  c.  54,  s.  2,  p.  38 

13  &  14  Vict,  c.  35,  ss.  1,  15,  p.  250 

15  ■ — —  c.  3,  p.  45 

16  Sc  17  c.  51,  ss.  1,  44,  p.  175 

20  &  21 c.  77,  s.  23,  p.  27 

c.  85,  s.  21,  pp.  38,  177 

23  &  24  c.  38,  s.  13,  p.  244 

24  &  25 c.  121,  s.  4,  p.  45 

25  k  26  c.  89,  s.  165,  p.  194 

28  &  29  c.  86,  p.  201 

c.  104,  pp.  175,  176 

33  k  34  c.  35,  ss.  2,  3,  4,  6,  7,  p.  117 

c.  93,  s.  7,  p.  177 

34  &  35  Vict,,  c.  43,  ss.  3,  36,  58,  60.  p.  195 
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35  &  36  Yiet.,  e.  96,  p.  195 

36  &  37   c.  66,  ss.  16,  34,  pp.  25,  27 

38  k  39   c.  87,  s.  48,  p.  108 

AucI  see  Appendix. 

of  Limitations.    ,%("  Limitatioxs,  Statutes  of. 

STAY  OF  PROCEEDINGS 

ill  action  by  administrator,  none  upon  suggestion  of  will  about  to  be  proved, 
99 
creditors  after  judgment  for  administration,  245,  251 
executors  or  administrators  before  probate   or  administration, 
127,  132 
none  on  ground  that  they  intend 
to  misapply    money,    when   re- 
ceived, 153  note 

SURRENDER 

by  one  executor  effectual,  145 


TENANT  FOR  LIFE, 

executors  of,  recovery  of  rent  by,  116  note 

over  payments  to,  executors  and  administrators  liable   for,  but  may  recover 

back  from,  210 
waste  by,  no  action  for.  against  executors  and  administrators,  189 

TERM, 

alienation  by  death  no  forfeiture  of,  107  note 
surrender  of,  by  executors  and  administrators,  108  note 
vests  in  lessee's  executors  and  administrators,  107 
And  see  Lease,  Leaseiiold.s. 

TLAIE, 

no  allowance  usually  made  to  executors  and  administrators  for,  235 
not  material,  where  express  trust,  253 

TITHE-PAYER, 

actions  against,  executors  and  administrators  have,  112 

TORT 

done  to  deceased,  how  fin*  executors  and  administrators  represent  him   in 

respect  of,  115 
executor  dc  son.     See  Executor  de  son  tort. 

TRADE.     Sec  Business, 

TRANSFER  OF  STOCK. 

all  executors  must  join  in,  145  note 

TRESPASS, 

actions    of,    at  suit   of  executors   and    administrators,     and   executors    of 
executors,  112,  118 
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TROUBLK, 

no  allowance  u.suall\"  made  to  executors  and  adiiiiiiistratois  for,  235 

TROVER, 

actions  of,  at  suit  of  cxecutor-s  and  adiuiuistrators,  and  executors  of  executors, 
112,  118 

TRUST, 

breach  of,  liy  co-executor,  executor  liable  f(;r  permitting,  214 

may  take  jiroceedings  to  restr.iin,   or  have 
made  good,  254 
deceased,  executors  and   administrators    liab'e   fj'-,    i;t5,     243 

note 
partnership,  executors  and  administrators  of  deceased  partner 
liable  for,  191 
cxccutoi-s  and  administrators   indemnified   against,  by  concurring 

ccdul  que  trust,  254 
not  liable  for,    to  centui  quz  trust 
who  concurs,  is  guilty  of  gross 
ladies,  or  releases,  251,  253 
express,  time  not  material  where,  253 

TRUSTEE, 

administration  to,  grant  of,  44,  56,  57,  74 

administrator  never  a,  in  a  proper  sense,  258 

bare,  intestate,  estate  of  executors  and  administrators  of,  108 

death  of  sole,  on,  trust  personality  vests  in  his  executors  or  administrators, 

107  note 
executor  or  administrator  of,  cannot  exercise  personal  trust  or  jiowcr,  141 
need  not  act  in  trusts,  107  note 
stand  in  no  higher  position  tlian,  1 14 
converts  himself  into,  when,  256 
stranger  employing  trust  funds  in  trade,  with  notice  of  trust,  not  account, 
able  as  a,  204  noto 


VALUATION 

of  his  estate  by  deceased  not  binding  on  executors  or  administrators,  227 

WASTE 

committed  by  deceased  tenant  for  life,  no  action  against  executors  or  adminis- 
trators for,  189 

WIDOW 

and  next  of  kin,  grant  of  administration  to,  41 

light  of,  to  administer  to  deceased  husl>and,  as  against  next  of  kin,  40 

WIDOWER, 

-  extent  of  right  of,  to  administer  to  deceased  wife,  37,  53 
right  of  executors  and  administrators  of,  to  administer  to  liLs  deceased  wife, 
39 
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WILL, 

calling  in  c|uestion  a,  no  limitation  of  time  as  to,  29 
construction  of,  as  to,  by  Probate  Division,  55  note 
creditor  cannot  oppose,  unless  he  is  administrator,   48 
discovery  of,  a  ground  for  revocation  of  administration,  105 
evidence,  executors  now  competent  to  give,  concerning,  12 

itself  no,  93 
execution  of,  due,  proved  by  probate,  97 
form,  need  not  be  such  in,  1 
kinds  of,  what,  entitled  to  probate,  23 
lost,  administration  limited  in  respect  of,  80 
jiropound  a,  to,  is  not  to  intermeddle,  13 

unsuccessfully  a,  to,  does  not  disentitle  from  administration,  43 
revocation,  forgerj',  or  suppression  of,  or  making  of  later,  grounds  of  revoca- 
tion of  probate  or  administration  cum  kt^tamento  annc.yo,  102 
thirty  years  old  proves  itself,  98  note 

WORK 

done  for  deceased  in  expectation  of  legacy,  executors  and  administrators  not 
liable  for,  188 

WRONG.       Sec  TuuT. 


THE  END. 
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"We  highly  approve  of  Mr.  Walker's  arrange- 
ment  The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefully  and  accurately 

compiled We  can  commend  it  as  bearing 

on  its  face  evidence  of  skilful  and  careful  labour, 
and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  the  much  esteemed  and  valued  Williams." — 
La7u  Times. 


"  Ml.  Walker  is  fortunate  in  his  choice  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly,  for 
the  ponderous  tomes  of  Williams,  however  satisfac- 
tory as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one." — Laiv  Jountal. 


In  royal  i2mo,  price  45.,  cloth, 
A   DIGEST    OF   THE    LAW    OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

AND  THE  CASES  DECIDED  IN  THE  CHANCERY  AND  COMMON  LAW  DIVISIONS 
FROM  NOVEMBER  1875,  TO  AUGUST  1880. 

By  W.   H.   HASTINGS  KELKE,  M.A.,  Barrister-at-Law. 
In  royal  i2mo,  price  3.C  6(/.,  cloth, 

THE  PRESENT  PRACTICE  IN  DISTRICT  REGIS- 
TRIES OF  THE  COMMON  LAW  DIVISION  of  the  high 

COURT  OF  JUSTICE.     By  J-rank  Simmons. 
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In  8vo,  price  12^.,  cloth, 

THE   LAW  AND    PRACTICE    OF   DISCOVERY 

IN  THE  SUrREME  COURT  OF  JUSTICE. 

With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  giving  the 
Alterations  under  the  New  Rules  of  Practice. 

By  clarence  J.  PEILE,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Mr.  Peile  gives  in  this  volume  an  elaborate  and  systematic  treatise  on  Discoverj'  ....  It  will 
be  seen  that  the  book  is  very  comprehensive,  and  covers  the  whole  subject     ....     The  whole  book 

shows  signs  of  care  and  ability There  is  an  e.xcellent  table  of  multiple  references  to  the 

cases  cited." — Solicitors   Joarnnl. 

"  Mr.  Peile  has  done  well  in  writing  this  book.    The  subject  is  carefully  yet  tersely  treated." — Law  Tivtes. 

In  8vo,  price  6j.,  cloth, 

THE  NEW  CONVEYANCING  ACTS,    including  the 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1S81,  and  the 
.SOLICITORS'  REMUNERATION  ACT,  1S81.  With  an  Introduction, 
Notes,  and  Forms.  By  Sydney  E.  Williams,  of  Lincoln's  Inn,  Barrister- 
at-Law,  Author  of  "Petitions  in  Chancery  and  Lunacy." 

In  one  vohnne,  8vo,  price  i8j.,  cloth, 
THE    LAW    AND    PRACTICE    RELATING    TO 

PETITIONS    IN    CHANCERY    AND    LUNACY, 

INCLUOING 

THE    SETTLED    E.STATE.S    ACT,    LANDS    CLAUSES    ACT,   TRUSTEE    ACT,    WINDING- 
UP    PETITIONS,    PETITIONS    RELATING   TO    SOLICITORS,    INFANTS,    Etc.,    Etc. 

WITH    AN    APPENDIX    OF    FORMS   AND    PRECEDENTS. 

By  SYDNEY   E.    WILLIAMS,  of  Lincoln's  Inn,  Barrister-at-Law. 

"The  book  is  urnished  with  a  selection  of  Forms  and  Precedents;  the  arrangement  of  matter  seems 
convenient ;  and  we  have  found  it  easy  to  consult.  We  have  not  observed  any  important  omission  within 
the  scope  of  the  Treatise,  and  the  writer  deserves  the  praise  of  having  put  together  with  some  skill  an 
unpretending  work,  which  is  at  least  more  useful  than  certain  larger  law  books  we  Vriovt  ai."  —Solicitors' 
"jfoitrnat. 

Second  Edition,  in  8vo,  price  285-.,  cloth, 

A  SELECTION   OF  PRECEDENTS  OF  PLEADING 

UNDER   THE  JUDICATURE  ACTS   IN   THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  variou.s  Decisions  down  to  the  Present  Time. 

By  JOHN  CUNNINGHAM,  of  the  Middle  Temple,  Barrister-at-Law,  and 
MILES  WALKER   MATTINSON,  of  Gray's  Inn,  Barrister-at-Law. 

SECOND  EDITION. 

By  MILES    WALKER  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  and 

STUART  CUNNINGHAM  iNIACASKIE,  of  Gray's  Inn,  I5arri5tcr-at-Law. 

REVIEWS. 

"The  notes  are  vcrj- pertinent  and  satisfactory:  the  introductory' chapters  on  thepresent  system  of  pleading 
are  excellent,  and  the  precedents  will  be  found  vcrj'  useful." — Irish  Law  Tivtes. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Form^  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useful  companion  in  the  Pr.ictitioncr's  daily  routine." — Law  Ma^a-itif  and  Kn'irm. 

"The  work  contains  a  treatise  on  the  new  rules  of  pleading  which  is  well  written,  but  would  bear  com- 
pression. To  most  of  the  precedents  there  are  notes  referring  to  the  decisions  which  are  most  useful  to  the 
pleader  in  connection  with  the  particular  cause  of  action  involved.  We  are  disposed  to  think  that  this  is  the 
most  valuable  portion  of  the  work.  It  is  extremely  convenient  to  have  some  work  which  collects  notes  of 
this  sort  in  connection  with  pleading." — Solicitors'  lounteil. 
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In  royal  l2mo,  price  20s.,  cloth. 

EMDEN'S    LAW    RELATING    TO 

BUILDING  LEASES  &  BUILDING  CONTRACTS, 

THE  IMPROVEMENT  OF  LAND  BY,  AND  THE 
CONSTRUCTION  OF,  BUILDINGS. 

WITH    A    FULL    COLLECTION    OF    PRECEDENTS    OF    ARRANGEMENTS    FOR 

BUILDING   LEASES,    BUILDING  LEASES,    CONTRACTS    FOR    BUILDING, 

BUILDING    GRANTS,    MORTGAGES,    AND    OTHER    FORMS    WITH 

RESPECT  TO  MATTERS  CONNECTED  WITH  BUILDING. 

TOGETHER   WITH   THE 

STATUTES    RELATING    TO    BUILDING, 

WITH    NOTES    AND    THE    LATEST   CASES    UNDER   THE   VARIOUS    SECTIONS. 
%\\!i  a  (Dlossarn  of  girrljittriurtil  anb  ^uilbiug  J'trms. 

By    ALFRED    EMDEN, 

OF   THE    INNER   TEMPLE,    ESQ.,    BARRISTER-AT-I.A\V. 


"  The  present  treatise  of  Mr.   Emden  deals  with  the  subject  in  an  exhaustive  manner,   which  leaves 

nothing  to  be  desired The  book  contains  a  number  of  forms  and  precedents  for  building  leases  and 

agreements  which  are  not  to  be  found  in  the  ordinary  collection  of  precedents." — The  Times. 

"  It  is  obvious  that  the  number  of  persons  interested  in  the  subject  of  building  is  no  small  one.  To 
supply  the  wants  of  this  class  by  providing  a  treatise  devoted  exclusively  to  the  law  of  building  and 
kindred  matters  has  been  accordingly  the  main  object  of  Mr.  Emden's  labours.  We  are  able  on  the  whole 
to  say  with  confidence  that  his  efforts  deserve  reward.     His  arrangement  of  the  subject  is  clear  and 

perspicuous It  may  be  said  without  hesitation  that  they  have  been  dealt  with  in  a  manner  which 

merits  high  commendation." — La7v  Times. 

"This  is  a  careful  digest  of  a  branch  of  the  law  which,  so  far  as  we  know,  has  not  yet  been  fully 

treated The  book  seems  to  us  a  very  complete  and  satisfactory  manual,  alike  for  the  lawyer  as 

for  the  architect  and  the  builder." — Solicitors'  Journal. 

"  Mr.  Emden  has  obviously  given  time  and  labour  to  his  task,  and  therefore  will  save  time  and  labour 
to  those  who  happen  to  be  occupied  in  the  same  field  of  enquiry." — Law  J ournal. 

■'  In  this  work  Mr.  Emden  has  collected  and  systematically  arranged  a  mass  of  legal  lore  relating  to 
Building  Leases,  Building  Contracts,  and  generally  to  the  improvement  of  land  by  buildings  and  their 
construction.  The  lawyer,  the  architect,  and  the  contractor  will  here  find  brought  into  a  focus  and 
readily  available,  information  which  would,  but  for  this  convenient  volume,  have  to  be  sought  for  in 
various  quarters." — Laiv  I\Iagazinc. 

"It  may  safely  be  recommended  as  a  practical  text-book  and  guide  to  all  people  whose  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works." — Saturday  Rez'ieiu. 

"  In  such  cases  it  is  serviceable  to  possess  a  book  like  Mr.  Emden's  on  '  the  Law  of  Building  Leases, 
Building  Contracts,  and  Buildings.'  The  subjects,  it  is  needless  to  say,  are  difficult,  but  the  exposition  of 
them  is  sufficiently  plain  to  be  comprehended  by  every  intelligent  layman.  Mr.  Emden's  book  is  incom- 
parably the  best  among  those  which  are  professedly  intended  for  the  use  of  architects,  builders,  agents,  as 

well  as  lawyers throughout  the  pages  there  is  not  a  paragraph  to  be  discovered  which  is 

not  perfectly  clear." — The  Architect. 

"  Mr.  Emden's  very  useful  handbook,  which  supplies  a  desideratum  long  felt  by  lawyers,  architects, 
and  others  engaged  in  preparing  leases,  contracts,  and  in  building  operations  generally.  The  work  is  well 
printed,  and  marginal  references  are  given  throughout." — Building  News. 

"To  supply  this  want  is  the  writer's  object  in  publishing  this  work,  and  we  have  no  hesitation  in 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  persons  ....  it  seems 
to  us  a  good  and  useful  book,  and  we  recommend  the  purchase  of  it  without  hesitation." — The  Builder. 

"  We  are  aware  of  no  other  work  which  deals  exclusively  with  the  law  relating  to  buildings  and  contracts 
to  build.  Mr.  Emdeu  writes  in  an  unusually  clear  style  for  the  compiler  of  a  law  book,  and  has  not 
failed  to  note  the  latest  decisions  in  the  law  courts.     His  list  of  precedents  is  very  full." — The  Field. 

"  From  the  point  of  view  of  practical  utility  the  work  cannot  fail  to  be  of  the  greatest  use  to  all  who 
require  a  little  law  in  the  course  of  their  building  operations.  They  will  find  both  a  sound  arrangement 
and  a  clear  sensible  style,  and  by  perusing  it  with  ordinary  attention  many  matters  of  which  they  were 
before  doubtful  will  become  quite  comprehensible." — City  Press. 

Now  ready,  royal  i2mo,  price  2s.  6d.,  cloth, 

EMDEN'S    METROPOLIS   MANAGEMENT   AND 

BUILDINGS  ACTS  (AMENDMENT)  ACT,  1882.  with  Notes 

to  the  Sections,  and  an  Index.     Forming  a  Supplement  to  the  "  Law  Relating  to 
Building  Leases,  Building  Contracts,"  &c.     By  Alfred  Emden,  of  the  Inner 
Temple,  Barrister-at-Law. 
"There  is  a  copious  index  to  the  work,  and  the  architect  and  surveyor  who  require  to  be  well  informed 

up  to  present  date  in  the  Statute  Law  will  obtain  this  Supplement  to   Mr.  Emden's  valuable  handbook." 

— Building  Ne2vs. 


STEVENS    &-    HAYNES,    BELL     YARD,     TEMPLE    BAR. 


I:i  royal  8vo,  price 


,  cloth. 


THE   LAW   OF    THE   DOMESTIC    RELATIONS, 

INCLUDING 

HUSBAND  AND  WIFE:    PARENT  AND  CHILD:    GUARDIAN  AND 
WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

By  WILLIAM    FINDER   EVERSLEY,    B.C.L.,    M.A. 

OF    THE   INNER   TEMPLE,    BARRISTER- AT-LAW. 

In  one  volume,  royal  8vo,  price  30J.,  cloth, 
THE     LAW     RELATING     TO     THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

Bv  ROBERT  CAMPBELL,   M.A., 

OF  Lincoln's  inn,  b.irrister-at-la\v ;  advocate  of  the  scotch  bar; 

AUTHOR  OF  THE  "  LAW  OF  NEGLIGENCE,"  ETC. 


"  His  book  will,  we  are  convinced,  prove  of  great  service  as  a  thoughtful  and  clear  exposition  of  a  branch 
of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the  merchant,  the  shipper,  the 
underwriter  and  the  broker,  and  to  the  mercantile  community  in  general.  The  Table  of  Contents  is 
analytical  and  remarkably  full  ;  being,  in  fact,  almost  an  Index  within  an  Index." — Law  Magazine. 

"  Notwithstanding  the  existence  of  the  works  referred  to  by  the  author  in  his  preface,  he  has  produced 
a  treatise  which  cannot  fail  to  be  of  utility  to  practising  lawyers,  and  to  increase  his  own  reputation." — 
I.aiu  Times. 

In  one  voktme,  8vo,  1879,  price  20s.,  cloth, 
A  TREATISE  ON  THE  RULES  WHICH  GOVERN 

THE    CONSTRUCTION    AND    EFFECT    OF 
STATUTORY    LAW. 

with  an  appendix  of  cert.vin  word.s  and  expressions  used  in  statutes, 
which  have  been  judicially  or  statutably  construed. 

By     henry     HARDCASTLE, 

OF   THE    I.N'NER   TEMPLE,    BARRISTER-AT-LAW  ; 
AND   JOI.N'T-EDITOR   OF    "ELECTION    PETITION    REPORTS." 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's  book 
if  we  did  not  point  out  a  valuable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  w  ords  which  have  been  judicially  or  statutably  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession." — Law 
Magazine  and  Review. 

"  A  vast  amount  of  information  will  be  found  in  its  pages — much  of  it  arranged  so  as  to  be 
got  at  \\  ithout  much  difficulty  ;  the  chapters  and  sections  being  headed  with  lines  of  indication. 
We  can  only  hope  Mr.  Hardcastle  will  receive  that  measure  of  success  to  which  the  amount  of 
labour  which  he  has  evidently  bestowed  upon  the  work  entitles  \\\w\."  —La-M  Times. 

"  Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful  study." — 
Daily  jVe7v.t. 

In  one  volume,  8vo,  price  28s.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

With  special  reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  thereof,  and  containing  in  extenso,  with  Notes  and 
References,  The  Putilic  Worship  Regulation  Act,  1874  ;  The  Church  Discipline 
Act  ;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric  ;  the  Canons  ;  the  Articles  :  and  the  Injunc- 
-  tions,  Advertisements,  and  other  Original  Documents  of  I-egal  Authority.  By 
Seward  Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law. 


"  To  the  -i>ast  number  of  people  w/io  in  vatious  ways  are  interested  in  the 
working  of  the  Act.,  Mr.  Brice' s  7'olinne  cannot  fail  to  be  welcome.  It  is  well  con- 
ceived and  carefully  executed." — The  Times. 
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Now  ready,  in  8vo,  price  ds.  6d.,  cloth, 

THE  CUSTOMS  AND  INLAND  REVENUE  ACTS, 

1880   and    1881 

(43  Vict.  Cap.  14,  and  44  Vict.  Cap.  12.), 

So  far  as  they  Relate  to  the  Probate,  Legacy, ^and   Succession  Duties,  and  the  Duties  on 
Accounts.     With  an  Introduction  and  Notes.    By  Alfred  Hanson,  Esq.,  Comp- 
troller of  Legacy  and  Succession  Duties. 
•«*  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate,   Legacy,  and  Succession  Duty 
Acts,  by  the  same  Author. 

Third   Edition,    in   8vo,    1876,   price   2p.,   cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.  Comprising  the  36  Geo.  IIL  c.  52  ;  45  Geo.  IIL 
c.  28;  55  Geo.  in.  c.  1S4  ;  and  16  &  17  Vict.  c.  51  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scotland, 
and  Ireland.  An  Appendix  of  Statutes,  Tables,  and  a  full  Index.  By  Alfred 
Hanson,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Legacy 
and  Succession  Duties.  Third  Edition.  Incorporating  the  Cases  to  Michaelmas 
Sittings,  1876. 
"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  volume 
without  a  rival." — Lmu  Times. 

"  His  book  is  in  itself  a  most  useful  one  ;  its  author  knows  every  in  and  out  of  the  subject, 
and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  good  arrangement 
and  clear  exposition."- — Solicitors'  yourtial. 

In  royal  8vo,  1877,  price  ioj-.,  cloth, 
LES   HOSPICES    DE    PARIS   ET  DE    LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

{WALLACE  V.  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 


LATE    FELLOW   OF   TRINITY   COLLEGE,    CAMBRIDGE. 


In  preparation,  and  to  be  published  shortly, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Court 

of  Justice;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND    EDITION. 

By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  M.  D.  CHALMERS, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "Digest  of  the  Law  of  Bills 
of  Exchange." 

In  8vo,  1867,  price  \(ys.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853,  1855,  1860; 

THE    CHARITY    COMMISSIONERS    JURISDICTION    ACT,    1862; 
THE    ROMAN    CATHOLIC    CHARITIES    ACTS: 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from   1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,    Conditions   of  Sale,  and   Conveyance  of  Charity  Land,  and   a 
very  copious  Index.     Second  Edition. 
By  HUGH    COOKE  and  R.  G.  HARWOOD,  of  the  Charity  Commission. 


"Charities  arc  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abuses  and  to  call  in  the  aid  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds,  that  we  are  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  the  statutes  that 
regulate  them,  admirably  annotated  by  two  such 
competent  editors  as  Messrs.  Cooke  and  Harwood, 
whose  official  experience  peculiarly  qualifies  them 
for  the  task." — Law  Times. 
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In  one  volume,  royal  8vo,  1877,  price  30J.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM     JOYCE, 

OF     Lincoln's    inn,     barrister-at-law. 

"Mr.  Joyce,  whose  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctions'  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  '  Doctrines  and  Principles  '  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  .Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Law  Magazine  and  Review. 

BY    THE    SAME    AUTHOR. 


In  two  volumes,  royal  8vo,  1872,  price  705,,  cloth, 

THE  LAW  &  PRACTICE  OF  INJUNCTIONS. 


EMBRACING 


ALL    THE     SUBJECTS     IN     WHICH     COURTS     OF     EQUITY 
AND     COMMON     LAW     HAVE     JURISDICTION. 

By     WILLIAM     JOYCE, 

OF    Lincoln's    inn,    barrister-at-law. 


EE  VIEWS. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  jfoumal. 

"  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicible.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive." — La7u  Times. 

"This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  pr.ictice  of  granting  injimctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  -We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Enuity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  pl.ice 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." — Canada  Law  Journal. 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it   aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Magazine 
and  Keview. 

"  Mr.  Jbyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
.tnd  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  ojf  valuable  a-nd 
technical  matter  nowhere  else  collected. 
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HIGGINS'S    DIGEST    OF    PATENT    CASES. 


Price  215., 
A    DIGEST    OF    THE    REPORTED    CASES 

RELATING   TO   THE  , 

LAW  AND  PRACTICE  OF  LETTERS 
PATENT  FOR  INVENTIONS, 

Decided  from  the  passing  of  the  Statute  of  Monopolies  to  the  present  time  ; 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June,  1S75,  to  March,  1880, 
as  also  some  Cases  not  reported  elsewhere. 

By    clement    HIGGINS,    M.A.,    F.C.S., 

OF     THE     INNER     TEMPLE,      BARRISTEK-AT-LAW. 

"  Mr.  Higgins's  work  will  be  useful  as  a  work  of  reference.  Upwards  of  700  cases  are  digested  :  and, 
besides  a  table  of  contents,  there  is  a  full  index  to  the  subject-matter  ;  and  that  index,  which  greatly 
enhances  the  value  of  the  book,  must  have  cost  the  author  much  time,  labour,  and  thought." — Law  Journal. 

"  'This  is  essentially,'  says  Mr.  Higgins  in  his  preface,  'a  book  of  reference.'  It  remains  to  be  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  think  it  is  ;  and  we  will 
add,  that  the  arrangement  of  subject-matter  (chronological  under  each  heading,  the  date,  and  double  or 
even  treble  references  being  appended  to  every  decision)  and  the  neat  and  carefully-executed  inde.x  (which 
is  decidedly  above  the  average)  are  such  as  no  reader  of  '  essentially  a  book  of  reference'  could  quarrel 
with. " — Solicitors'  yoiirnal. 

"On  the  whole,  Mr.  Higgins's  work  has  been  well  accomplished.  It  has  ably  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summarj'  of  the  reported  patent  law  cases  decided  in  English  courts  of 
law  and  equity,  while  presenting  a  complete  historj' of  legal  doctrine  on  the  points  of  law  and  practice 
relating  to  its  subject." — Irish  Law  Times. 

"  Mr.  Higgins  has,  with  wonderful  and  accurate  research,  produced  a  work  which  is  much  needed,  since 
we  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  consider,  too,  if  an  inventor 
furnishes  hiniself  with  this  Digest  and  a  little  treatise  on  the  law  of  patents,  he  will  be  able  to  be  as  much 
his  own  patent  lawyer  as  it  is  safe  to  be." — Scientific  and  Literary  Review. 

"  Mr.  Higgins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patent  cases 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  appears  to  have  attained.  The  classifica- 
tion is  excellent,  being,  as  Mr.  Higgins  very  truly  remarks,  that  which  naturally  suggests  itself  from 
the  practical  working  of  patent  law  rights.  The  lucid  style  in  which  Mr.  Higgins  has  written  his  Digest 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  book  ;  and  the  very  copious  index,  together  with 
the  table  of  cases,  will  render  the  work  especially  valuable  to  professional  men." — IMining  yotirnat. 

"  The  appearance  of  Mr.  Higgins's  Digest  is  exceedingly  opportune.  The  plan  of  the  work  is  definite 
and  simple.  We  consider  that  Mr.  Higgins,  in  the  production  of  this  work,  has  met  a  long-felt  demand. 
Not  merely  the  legal  profession  and  patent  agents,  but  patentees,  actual  or  intending  inventors,  manufac- 
turers, and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference.  — Chemical  News. 

"The  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  digested  render 
the  work  invaluable  in  the  way  of  reference." — Standard. 

"  The  work  constitutes  a  step  in  the  right  direction,  and  it  is  likely  to  prove  of  much  service  as  a  guide, 
a  by  no  means  immaterial  point  in  its  favour  being  that  it  includes  a  number  of  comparatively  recent 
cases. " — F.ji£ineer. 

"  From  these  decisions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  deduced. 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  concern."- — Quarterly  "journal  of 
Science. 


In  8vo,  price  6^.,  sewed, 
A    DIGEST    OF    THE    REPORTED    CASES 

RELATING   TO   THE 

LAW  AND  PRACTICE  OF  LETTERS  PATENT  FOR  INVENTIONS 

DECIDED   BETWEEN   JUNE,    1875,    AND    IMARCH,    1880: 
TOGETHER    WITH    SOME    UNREPORTED    CASES. 

FORMING 

AN    APPENDIX    TO    DIGEST    OF    PATENT    CASES. 
By    clement    HIGGINS, 

BARRISTER- .\T-LAW. 


Sy£F£AS 
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In  Svo,  price  25^-.,  cloth, 


THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES.  &c 


') 


UNDER    THE    LANDS    CLAUSES,    RAILWAY    CLAUSES    CONSOLIDATION    AND 

METROPOLITAN    ACTS, 

THE     ARTIZANS    AND     LABOURERS'     DWELLINGS     IMPROVEMENT    ACT,     1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH    EDITION,    Enlarged,    with    Additional    Forms,    including 
Precedents  of  Bills  of  Costs. 

By    eyre     LLOYD, 

OF   THE   INNER    TEMPLE,    BARRISTER-AT-LAW. 


"The  work  is  eminently  a  practical  one,  and  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases." — Solicitors   Journal. 

"A  fourth  edition  of  Mr.  Lloyd's  valuable  treatise  has  Just  been  puhlished.  Few  branches  of  the  law 
affect  so  many  and  such  important  interests  as  that  which  gives  to  private  individuals  compensation  for 
property  compulsorily  taken  for  the  purpose  of  public  ijnpro^'ements.  The  questions  -which  arise  tinder  t/w 
differe7it  .-lets  of  Parliament  7iow  in  Jorce  are  very  numerous  and  difficult,  and  a  collection  of  decided 
cases  epitomised  and  well  arranged,  as  they  are  in  Mr.  Lloyd's  work,  cannot  fail  to  be  a  welcome  addition 
te  the  library  of  all  who  are  interested  in  landed  property,  whether  as  owners,  land  agents,  public  officers, 
or  solicitors." — Midland  Counties  Herald. 


"  It  is  with  much  gratification  that  we  have  to 
express  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.     Thoroughly 


satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  e.xposition." — Irish  Law 
Times. 


■"  In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  the  various  statutes  relating  to  the  Laiv  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard  worli  upon  the  sub- 
ject. The  plan  of  Mr.  Lloyds  book  is  generally  kncnvn,  and  its  lucidity  is  appreciated ;  the  present  quite 
fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  complete  set 
of  forms  under  the  Artizans  and  Labourers  Act,  1875,  and  specimens  of  Bills  of  Costs,  ivhichwill  be  found 
ji  novel  feature,  extremely  useful  to  legal  practitioners." — Justice  of  the  Peace. 


"The  work  is  one  of  great  value.  It  deals  with 
a  complicated  and  difficult  branch  of  the  law,  and  it 
deals  with  it  exhaustively.  It  is  not  merely  a  com- 
pilation or  collection  of  the  statutes  bearing  on  the 
subject,  with  occasional  notes  and  references. 
Rather  it  may  be  described  as  a  comprehensive 
treatise  on,  and  digest  of,  the  law  relating  to  the 
compulsory  acquisition  and  purchase  of  land  by 
public  companies  and  municipal  and  other  local 
authorities,  and  the  different  modes  of  assessment 


of  the  compensation.  All  the  statutes  bearing  on 
the  subject  have  been  collated,  all  the  law  on  the 
subject  collected,  and  the  decisions  conveniently 
arranged.  With  this  comprehensiveness  of  scope 
is  united  a  clear  statement  of  principles,  and  prac- 
tical handling  of  the  points  which  are  likely  to  be 
contested,  and  especially  of  those  in  which  the 
decisions  are  opposed  or  differently  understood." — 
Local  Government  Chronicle. 


In  Svo,  price  7^.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL    REFERENCE   TO 

THE    LAW    OF    PRIMOGENITURE    AS    IT    EXISTS    IN    ENGLAND. 
By    eyre     LLOYU,    B.A., 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW  ;   AUTHOR   OK    "  THE   LAW  OF   COMPENSATION 
UNDER   THE   L.\NUS   CLAUSES   CONSOLIDATION    ACTS,"   ETC. 

"  Mr.  Lloyd  has  given  us  a  xccy  useful  and  compendious  little  digest  of  the  laws  of  succession  which 
exist  at  the  present  day  in  the  principal  States  of  both  Europe  and  America  ;  and  we  should  say  it  is  a  book 
which  not  only  every  lawyer,  but  every  politician  and  statesman,  would  do  well  to  add  to  his  library." — 
Pall  Mall  Gazette. 

"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting  ;  and  his  quotations  from  Diplomatic  Reports  by  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  mdeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Laau  Magazine  and  Review. 

_  "Mr.  Eyre  Lloyd  h.as  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Christian  countries,  with  special  reference  to  the  law  of  primogeniture  in  England." — 
Saturday  Kcvicw. 

"  This  is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  contains  in  an  epitomised  form 
information  which  would  have  to  be  sought  through  a  great  number  of  scattered  authorities  and  foreign 
law  treatises,  and  will  be  found  of  great  value  to  the  lawj-er,  the  writer,  and  the  political  student."— 
Standard. 
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In  8vo.,  price  4J.  bd.,  cloth. 

THE  *' 

NEWSPAPER  LIBEL  AND  REGISTRATION' ACT,  1881. 

With  a  statement  of  the  Law  of  Libel  as  affecting  Proprietors,  Publishers,  and  Editors  of 
Newspapers.     By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 

"  We  think  his  book  suppHes  a  want.     Notwithstanding  the  many  excellent  works  on  libel  generally, 
Newspaper  Libel  stands  out  as  a  distinct  division  of  the  subject." — Solicitors  yournal. 

In  one  volume,  royal  8vo,  price  30J.,  cloth, 

CASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS    OF    ENGLISH    JURISPRUDENCE. 

Collected  and  Digested  from  Official  Documents  and  other  Sources;  with  Notes.  By 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  "  Hortensius,"  "History  of  Trial  by  Jury," 
"Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 

From  the  CONTEMPORARY    REVIEW. 
"We   cannot   but   regard   with  interest  a  book 


which,  within  moderate  compass,  presents  us  with 
the  opinions  or  7-csponsa  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford  Cockburn,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  '  Cases  and  opinions  '  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  'Opinions' 
refer." 

From  the  LAW   MAGAZINE  and   LAW 

REVIEW. 

"Mr.  Forsyth  has  largely  and  beneficially  added 

to  our  legal  stores.    His  work  may  be  regarded  as  in 

some  sense  a  continuation  of  '  Chalmers's  Opinions 

of   Eminent    Lawyers.'   .    .    .    The   constitutional 


relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  anj'  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies." 

From  the  LAW  TIMES. 

"  This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law  .  .  .  This  is  a  book  to  be  read,  and 
therefore  we  recommend  it,  not  to  all  lawyers  only, 
but  to  every  law  student.  The  editor's  own  notes 
are  not  the  least  valuable  portion  of  the  volume." 


In  one  thick  volume,  8vo,  price  Z'^s.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons  ; 
and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,   1870,  price  los.  6d.,  cloth, 

THE  LAW  OF  SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law, 

"  This  book  will  be  of  infinite  service  to  lawyers  I  is  a  complete  guide,  and  is  full  of  information 
practising_  in  the  maritime  law  courts  and  to  those  I  upon  ail  phases  of  the  subject,  tersely  and  clearly 
engaged  in  shipping.     In  short,  Mr.  Jones's  book    |    written." — Liverpool  Journal  of  Commerce. 
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Third  Edition,  in  8vo,  price  \os.  6d.,  cloth, 

THE  PRINCIPLES  OF  BANKRUPTCY. 

WITH     AN     APPENDIX, 

CONTAINING 

fHE  GENERAL  RULES  OF  1883,  SCALE  OF  COSTS,  AND  THE 

BILLS  OF  SALE  ACTS,  1878  k  1882,  AND  THE 

RULES  OF  JANUARY  1884. 

By    RICHARD    RINGWOOD,    B.A., 

THE   MIDDLE   TEMPLE,    ESQ.,    BARRISTER- AT-LAW  ;   LATE   SCHOLAR   OF   TRINITY   COLLEGE,    DUBLIN. 


"This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Laiu  Times. 

"  The  author  of  this  convenient  handbook  sees  the  point  upon  which  we  insist  elsewhere  in  regard  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

There  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  United  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
and  those  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Laiu  Magazine. 

"The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Ringwood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  m  the 
manner  in  which  he  has  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puzzled  by  having  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  in  a  few  well-selected  sentences,  and  a  reference  given  to  the  leading 
decisions  only  on  the  subject.  .  .  .  An  excellent  index,  and  a  table  of  cases,  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daily  Paper. 


Foin-th  Edition,  in  royal  i2mo,  price  i6j'.,  cloth, 
A    CONCISE    TREATISE    UPON 

THE   LAW  OF   BANKRUPTCY. 

WITH     AN     APPENDIX, 

CONTAINING 

The  Bankruptcy  Act,  1883 ;  General  Rules  and  Forms ; 

Scale    of   Costs ;     Board    of  Trade    Orders ;    the    Debtors    Acts ;    and 
Bills    of   Sale    Acts,    1878    and    1882. 

By    EDWARD    T.    BALDWIN,    M.A., 

OF   THE   INNER    TEMPLE,    H.-\RRISTER-AT-LAW. 


'  Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness,  and  accuracy As 

a  terse  and  readable  treatise  on  Bankruptcy  law  his  work  may  be  commended  to  our  readers.  .  .  .  There 
is  a  good  index." — Sotii:itors'  Journal. 

"The  new  edition  of  this  book  will  be  welcomed  by  the  profession  ....   It  still  remains  one  of  the 

most  handy  manuals  of  Bankruptcy  law  and  practice It  will  fully  maintain  the  reputation 

which  the  work  has  acquired." — Laiv  Journal. 

"  The  whole  book  forms  a  compendious  and  wonderfully  readable  treatise.  .  .  .  The  style  is  clear 
and  concise  ....     The  index  is  voluminous." — La7u  Times. 


lo  STEVENS    &'    HAYNES,    BELL    YARD,     TEMPLE    BAR. 

THE    LAW    OF    CORPORATIONS. 


In  one  volume  of  One  Thousand  Pages,  royal  8vo,  price  42^'.,  cloth, 
A    TREATISE     ON    THE    DOCTRINE     OF 

ULTRA     VIRES:. 

BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 
CORPORATIONS, 

AND    MORE   ESPECIALLY   OF 

JOINT       STOCK       COMPANIES. 

SECOND     EDITION. 

By    SEWARD    BRICE,    M.A.,    LL.D.    London, 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LA\V. 


REVIEWS. 

"  Despite  its  unpromising  and  calmlistic  title,  and  the  technical  nature  of  its  siihject,  it  ftas  so  recant- 
mended  itself  to  the  profession  that  a  second  edition  is  called  for  within  three  years  frotn  the  first  publi- 
cation ;  and  to  this  call  Mr.  Brice  has  responded  with  the  present  volume,  the  derelopment  of  which  in 
excess  of  its  predecessor  is  remarkable  eveJi  in  the  aiuials  of  law  books.  Sixteen  hundred  7ieiv  cases  have 
been  introduced,  and,  instead  of  five  hu?idred  pages  octavo,  the  ti-eatise  occupies  a  thousand  very  much 
larger  pages.  This  increase  in  bulk  is  partly  due  to  the  incorporation  with  the  English  laiv  on  the  subject 
of  the  more  important  American  and  Colonial  doctrines  and  decisio>is — a  course  which  we  think  Mr.  Brice 
wise  in  adopting,  since  the  judginents  of  American  tribunals  aye  constantly  becoming  more  frequently 
quoted  and  mo>-e  respectfully  considered  in  our  own  courts,  particularly  on  those  noz'el  and  abstruse  points 
of  larv  for  7vlnch  it  is  difficult  to  find  direct  authority  in  English  reports.  In  the  present  speculative 
times,  anything  relating  to  Joint-Stock  Companies  is  of  public  importance,  and  the  points  on  which  the 
coKstitution  and  operation  of  these  bodies  are  affected  by  the  doctrine  of  Ultra  Vires  are  just  tliose  which 

are  most  matcHal  to  the  interests  of  the  shareholders  and  of  the  commtinity  at  large Sojne 

of  the  much  disputed  questions  in  regard  to  corporatiojis,  on  which  legal  opinion  is  still  divided,  are  par- 
ticularly well  treated.  Thus  with  rtference  to  the  authority  claimed  by  the  Courts  to  restrain  co?pora- 
tions  or  ittdividuals  from  applying  to  Parliament  for  fresh  powers  in  breach  of  their  express  agreements 
or  in  derogation  of  private  rights,  Mr.  Brice  most  elaborately  and  ably  rt-views  the  conflicting  decisions 
on  this  apparent  interference  with  the  7-ights  of  the  subject,  which  threatened  at  one  time  to  bring  the 
Legislature  and  the  Courts  into  a  collision  similar  to  that  which  follo^.ued  on  the  well-known  case  of 

Ashhyv.  White Another  very  difficult  point  on  which  Mr.  Brice's  book  affords  full  a>td7'al7iable 

information  is  as  to  the  liability  of  Cotnpanies  on  contracts  entered  into  before  their  formation  by  the 
promoters,  and  subsequently  ratified  or  adopted  by  the  Company,  and  as  to  the  claims  of  promoters  them- 

selves  for  services  rendered  to  the  inchoate  Conipany The  chapter  on  the  liabilities  of  corporations 

ex  Ai^\<:Xo  for  fraud  and  other  torts  committed  by  their  agents  within  the  region  of  their  author  ity  seems 
to  us  remarkably  %velldone,  rez'iewing  as  it  docs  all  the  latest  and  somewhnt  contradictory  decisions  on  the 
point.  .  .  .  On  theivliolc,  we  consider  Mr.  Brice' s  exhaustive  work  a  valuable  addition  to  the  literature  of 
the  profession."— S.\TURDAV  Review. 


"The  doctrine  which  forms  the  subject  of  Mr. 
Seward  Brice's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  growth  in  modern 
Jurisprudence.  His  book,  indeed,  now  almost  con- 
stitutes a  Digest  of  the  Law  of  Great  Britain  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporations — a  subject  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor- 
porations are  so  numerous  and  powerful.  Mr. 
Seward  Brice  relates  that  he  has  embodied  a  refer- 
ence in  the  present  edition  to  about  i5oo  new 
cases,  and  expresses  the  hope  that  he  has  at  least 
referred  to  '  the  chief  cases.'  We  should  think 
there  can  be  few,  even  of  the  Foreign  Judgments 
and  Dicta,  which  have  not  found  their  way  into  his 
pages.  The  question  what  is  and  what  is  not  Ultra 
Vires  is  one  of  very  great  importance  in  commercial 
countries  like  Great  Britain  and  the  United  States. 
Mr.  Seward  Brice  has  done  a  great  service  to  the 
cause  of  Comparative  Jurisprudence  by  his  new 
recension  of  what  was  from  the  first  a  unique  te.xt- 

"  On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Railway  Co.  v. 
Eastern  Counties  Raihvay  Co.,  Brice  on  Ultra  Vires  may  be  read  with  advantage." — Judgment  of 
Lord  Justice  Bra.mwell,  in  the  Case  of  Evershed  v.  L.  S^  N.  \V.  Ry.  Co.     (L.  R.,  3  Q.  B.  Div.  141.) 


book  on  the  Law  of  Corporations.  He  has  gone 
far  towards  eflTecting  a  Digest  of  that  Law  in  its 
relation  to  the  Doctrine  of  Ultra  Vires,  and  the 
second  edition  of  his  most  careful  and  comprehen- 
sive work  maybe  commended  with  equal  confidence 
to  the  English,  the  American,  and  the  Colonial 
Practitioner,  as  well  as  to  the  scientific  Jurist." — 
La7v  Magazine  and  Rez'iew. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice 
treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which 
we  are  acquainted),  not  the  law  of  principal  and 
agent  ;  and  Mr.  Brice  does  not  do  his  book  justice 
by  giving  it  so  vague  a  title." — Law  Jour-nal. 

"  A  guide  of  very  great  value.  Much  information 
on  a  difficult  and  unattractive  subject  has  been 
collected  and  arranged  in  a  manner  which  will  be 
of  great  assistance  to  the  seeker  after  the  law  on  a 
point  involving  the  powers  of  a  company." — Laxv 
Jour-nal.     (Review  of  First  Edition.) 
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P'ourth  Edition,  in  royal  Svo,  price  32^-.  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

FOURTH  EDITION  BY   THE   AUTHOR. 

THE    LAW   AND    PRACTICE    UNDER    THE    COMPANIES   ACTS, 

1862  TO  1880, 
THE  JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870, 

AND 

THE  LIFE  ASSURANCE  COMPANIES  ACTS,  1870  TO  1872. 

31  ^rtatisc  on  the  JIalu  ai  Joint  <Stock  (iCompantcs. 

Containing  the  Statutes,  with  the  Rules,  Orders,  and  Forms,  regulating  Proceedings  in 
the  Chancery  Division  of  the  High  Court  of  Justice.  By  H.  Burton  Buckley, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Fellow  of  Christ's  College, 
Cambridge. 

"We  have  no  doubt  that  the  present  edition  of  this  useful  and  thorough  work  will  meet  with  as  much 
acceptance  as  its  predecessors  have." — Scottish  Joitrtial  of  yurisfiricdetice. 

"The  mere  arrangement  of  the  leading  cases  under  the  successive  sections  of  the  Acts,  and  the  short 
explanation  of  their  effect,  are  of  great  use  in  saving  much  valuable  time,  which  would  be  otherwise  spent 
in  searching  the  different  digests  ;  but  the  careful  manner  in  which  Mr.  Buckley  has  annotated  the  Acts, 
and  placed  the  cases  referred  to  under  distinct  headings,  renders  his  work  particularly  useful  to  all  who 
are  required  to  advise  in  the  complications  in  which  the  shareholders  and  creditors  of  companies  frequently 

find  themselves  involved The  Inde.x,  always  an  important  part  of  a  law  book,  is  full  and  well 

arranged." — Scottish  Jouriial  of  Jurisprudence. 

In  two  volumes,  royal  Svo,  70J-.  cloth, 
THE     LAW     RELATING     TO 

SHIPMASTERS   AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,    LIABILITIES, 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,   M.A.,   Q.C., 

OF    TRIN'.    COLL.    CAMBRIDGE,  AND   OF   THE    NORTHERN   CIRCL'IT  ; 

SOLICITOR-GENERAL   OF   THE   COUNTY   PALATINE  OF    DURHAM  ;    ONE   OF   THE   JUDGES   OF   THE   COURT   OF 
KECORD    FOR   THE    HUNDRED   OF   SALFORD  ; 

AND   AUTHOR   OF    "tHE   SOCIAL   CONDITION   AND   EDUCATION   OF   THE   PEOPLE 
I.N    ENGLAND   AND   EUROPE." 


REVIE'WS      OF  THE      WORK. 

From   the    LIVERPOOL    JOURNAL    OF    COMMERCE. 

" 'The  law  relating  to  Shipmasters  and  Seamen  '     I  work  being  enhanced  by  copious  appendices  and 

— such  is'  the  title  of  a  voluminous  and  important    [  index,  and  by  the  quotation  of  a  mass  of  authorj- 

work  which  has  just  been  issued  by  Messrs.  Stevens  ties.  .  .  .     Tlu  work  inust  be  an   im'aluahle  one 

and  Haynes,  the  eminent  law  publishers,  of  London.     |  to  tlie  shipowner,  shipmaster,  or  consul  at  a  foreign 

The  author  is  Mr.   Joseph   Kay,  Q.C,  and  while    i  port.     The  language  is  clear  and  simple,  while  the 

treating  generally  of  the  law  relating  to  shipmasters    '  legal  standing  of  the  author  is  a  sufficient  guarantee 

and  seamen,  he  refers  more  particularly  to  their  ap-    I  that   he   writes  with  the  requisite  authority,   and 

pointment,  duties,  rights,  liabilities,  and  remedies,     i  that  the  cases  quoted  by  him  are  decisive  as  regards 

It  consists  of  two  large  volumes,  the  text  occupying    |  the  points  on  which  he  touches." 
nearly  twelve  hundred  pages,  and  the  value  of  the    I 

From   the   LAW   JOURNAL. 


"The  author  tells  us  that  for  ten  years  he  h.as 
been  engaged  upon  it.  .  .  .  I'wo  large  volumes 
containing  iiSi  pages  of  text,  8i  pages  of  niipcn- 
dices,  98  pages  of  index,  and  upwards  of  iSix>  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"Mr.   K.ay  says  that  he   has   'endeavoured   to 


compile  a  guide  and  reference  book  for  masters,  ship 
•agents,  and  consuls."  He  has  been  so  modest  as 
not  to  add  lawyers  to  the  list  of  his  pupils  ;  but  hi: 
work  will,  we  think,  be  welcomed  by  lawyers  who 
have  to  do  with  shipping  transactions,  almost  as 
cordially  as  it  undoubtedly  will  be  by  those  who 
occupy  tlieir  business  in  tlu  great  waters." 
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In  demy  l2mo,  price  6j.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1S82,  being  a  Supplement  to  the  Law  renting  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  a.  FORBES,  of  Lincoln's  Inn,  Barrister-at-Law. 

* ^*   The  complete  i.vork  can  he  had,  price  \os.  6d.,  cloth. 

In  Svo,  price  15^.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AN  ADDENDA  giving  the  alterations  eifected  by  the  NEW  RULES  of  1883, 

And    an    APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    ey 
Rkferences  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  Lincoln's  inn,  barristers-at-law. 


'  ■  All  those  having  the  conduct  of  administration 
actions  will  find  this  work  of  great  assistance  ;  it 
covers  the  whole  ground  of  the  law  and  practice 
from  the  institution  of  proceedings  to  the  final 
wind  up." — Law  Times. 

"  In  this  volume  the  most  important  branch  of 
the  administrative  business  of  the  Chancery  Divi- 
sion is  treated  with  conciseness  and  care.  Judging 
from  the  admirable  clearness  of  expression  which 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  every  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative ....  Useful  chapters  are  introduced 
in    their    appropriate    places,    dealing    with    the 


'  Parties  to  administration  actions,'  '  The  proofs  of 
claims  in  Chambers,'  and  '  The  cost  of  adminis- 
tration actions.'  To  the  last-mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  succinct 
summary  of  the  law,  from  which  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  been 
omitted  ....  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairly  good  index  much  increase 
the  utility  of  the  work." — Solicitors'  yoiiriiat. 

"  This  is  a  book  which  will  supply  a  want  which 
has  long  been  felt  ....  As  a  practical  manual 
for  the  counsel  in  practice,  it  will  be  found  ex- 
tremely useful.  It  is  full,  fairly  cor.cise,  clear, 
and  exact.     The  index  is  good." — La7u  Jonrital. 


2  vols.  4to,  1876—77.     5/.  5^-.  calf, 
THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH    NOTES    AND    INDEX. 
Edited  by  G.    B.   BARTON,  of  the  INIiddle  Temple,  Barrister-at-Law. 

In  royal  8vo,  price  30J.,  half  calf, 

THE    CONSTITUTION   OF   CANADA. 

THE  BRITISH   NORTH  AMERICA  ACT,    1867; 

Its  Interpretation,  Gathered  from  the  Decisions  of  Courts,  the  Dicta  of 
Judges,  and  the  Opinions  of  Statesmen  and  others; 

To  which  is  added  the  Quebec  Resolutions  of   1864,  and  the  Constitution 
of  the  United  States. 

By   JOSEPH    DOUTRE,  Q.C.,  of  the  Canadian  Bar. 
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In  one  thick  volume,  8vo,  1875,  price  25^-.,  cloth, 
THE     PRINCIPLES     OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN     THE     OCCUPATION     OF     COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 


OF   THE  MIDDLE   TEMPLE,    BARRISTER- AT-LAW,    f, 

"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


ND    REGISTRAR   TO   THE   RAILWAY   COMMISSIONERS. 

that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise  —  a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Laiv  Magazine. 


In  Svo,  1875,  price  ^s.  6d.,  cloth, 


THE  LAW  OF  USAGES  &  CUSTOMS : 


By    J.    H, 


3ractital   J^afo    ®ract. 
BALFOUR     BROWNE, 


OF   THE   MIDDLE   TEMPLE,    BARRISTER-.\T-LAW,    .A.ND    REGISTRAR   TO   THE   RAILWAY   COMMISSIONERS. 

"We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law." — Canada 
Law  Journal. 

"As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  are 
.sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irish  Law  Times. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — Law  Magazine. 

In  one  volume,  8vo,  1875,  price  i8j.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE   REGULATION   OF   RAILWAY   ACTS,   1873  &  1874; 
With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees:  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications;  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LA\V,    AND   REGISTRAR   TO    THE   RAILW.W   COMMISSIONERS. 

work  of  a  man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject  ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  rtal 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  public."^Z,rtr(i  Magazine. 


"  Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purpose  of  refer- 
ence :  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


In  8vo,  1876,  price  7^.  dd.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 
OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  II.  Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law  ; 
Author  of  "  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c.,  &c. 


"This  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  meml)er  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probably  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  session  passed  the  preamble 
of  the  'Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  jirinciple  of  com- 
pulsory purch.ase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsorj'  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  15111,  the 
questions  of  water  compensations,  of  appe.als  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  'J'hese  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 
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In  8vo,  1878,  price  bs.,  cloth, 
THE 


LAW  RELATING  TO  CHARITIES, 

ESPECIALLY    WITH    REFERENCE    TO    THE    VALIDITY    AND    CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 


"The  Law  relating  to  Charities  by  F.  M. 
Whiteford  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  class  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  statutory  provisions  on  the 
subject.      Decisions    in   reported   cases   occupy  a 


large  portion  of  the  text,  together  with  the  ex- 
planations pertinent  to  them.  The  general  tenor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  usefulness  for  purposes  of 
reference." — Lam  Magazine  and  Kevieiv. 


In  8vo,  1872,  price  "js.  6d.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

EDIN.  AND  OXON.,  AND  B.C.L.  OXON.,  OF  THE  MIDDLE  TEMPLE,  B.\RRISTER-AT-LAW. 

fifty  pages.  At  the  same  time  the  pith  of  Von 
Savigny's  matter  seems  to  be  very  successfully  pre- 
served, nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted. 

"The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  toby  English  lawyers. 
If  it  is  not,  it  will  not  be  the  fault  of  the  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  of 
Savigny  himself,  whose  clear  definitions  and  accu- 
rate tests  are  of  great  use  to  the  legal  practitioner.  ' 
— Law  yournal. 


"Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  Law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance  ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.   Brown's  thin  volume  of  a  hundred  and 


THE     ELEMENTS     OF     ROMAN     LAW. 


In  216  pages  Svo,  1875,  price  105.,  cloth, 
A    CONCISE    DIGEST   OF   THE 

INSTITUTES    OF    GAIUS   AND   JUSTINIAN. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 
Analytical  Tables,  Lists  of  Laws,  &'c.  dr'r. 

Primarily  designed  for  the   Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

OF   WORCESTER   COLLEGE,    OXFORD,    AND   THE   INNER   TEMPLE)    BARRISTER-AT-LAW, 
AUTHOR   OF    "  UNIVERSITIES   AND    LEGAL   EDUCATION." 


^^  Mr.  Han-is^s  digest  ought  to  have  very  great  success  among  law  students  both  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  p7'aiseworthy  accuracy 
and  laborious  condensation. " — Law  Journal. 

"  This  book  contains  a  sum/nary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  7vorks  of  Gains  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  referetices  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr.  Harris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written,  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Poste, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  kttowledge  of  Roman  Law." — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

"'Mr.  Harris  deserves  the  credit  of  having  produced  an  epitome  which  tvill  be  of  sai'icc 
to  those  numerous  students  -who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes 
for  themselves.''' — Law  Times. 


WORKS    FOR    LAW  STUDENTS.  21 

In  Crown  8vo,  price  35.  ;  or  Interleaved  for  Notes,  price  4^. 

CONTRACT    LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Notes    to    the 
Answers.     Founded  on  '■'■  Ansoii"  "  Chitty,''  and  '' FoUock." 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn  ;  late 
Examiner  for  the  University  of  Oxford. 

"  This  appears  to  us  a  very  admirable  selection  of  questions,  comparing  favourably  with  the  average 
run  of  those  set  in  examinations,  and  useful  for  the  purpose  of  testing  progress." — Law  Journal. 

For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 
to  Solicitors  under  the  Solicitors  Act,  1877. 

In  a  handsome  4to  volume,  with  Map  of  the  World,  price  igj-.,  cloth^ 

THE  STUDENTS'  REMINDER  &  PUPILS'  HELP 

IN   PREPARING   FOR  A  PUBLIC   EXAMINATION. 

By  THOMAS    MARSH, 

PRIVATE  TUTOR,    AUTHOR   OF   AN    "ENGLISH    GRAMMAR,"   &C. 

"  We  welcome  this  compendium  with  great  pleasure  as  being  exactly  what  is  wanted  in  this  age  of 
competitive  examinations.  It  is  evidently  the  work  of  a  master  hand,  and  could  only  be  compiled  by  one 
thoroughly  experienced  in  the  work  of  teaching.  Mr.  Marsh  has  summarised  and  analysed  the  subjects 
required  for  the  preliminary  examinations  of  law  students,  as  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attention  to  mathematics,  but  the  compendium  also  includes  ancient 
and  modern  languages,  geography,  dictation,  &c.  It  was  a  happy  idea  to  make  it  quarto  size,  and  the 
type  and  printing  are  clear  and  legible." — frisk  Law  Times. 

Now  ready,  Second  Edition,  in  Svo,  price  2iJ-.,  cloth, 

ENGLISH  CONSTITUTIONAL  HISTORY. 

FROM    THE    TEUTONIC   INVASION    TO    THE    FRESENT  TIME. 

^rsigncb  its  a  ^c.xt-hook  for  (Stuicnts  uub  others. 

By  T.   p.    TASWELL-LANGMEAD,    B.C.L., 

OF  Lincoln's  inn,  barrister-at-law,  late  tutor  on  constitutional  law  and  legal 

HISTORY   to   the    FOUR    INNS   OF   COURT,    AND    FORMERLY   VINERIAN 
SCHOLAR   IN   THE   UNIVERSITY   OF   OXFORD. 

Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 

"  The  work  before  us  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  {O'.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
History. " — Solicitors'  Journal. 

"That  the  greatest  care  and  labour  have  been  bestowed  upon  it  is  apparent  in  every  page,  and  we  doubt 
not  that  it  will  become  a  standard  work  not  likely  soon  to  die  out." — Oxford  and  Zumbridge  Under- 
t^adjtatcs  Journal. 

"As  a  text-book  for  the  lecturer  it  is  most  valuable.  It  does  not  always  observe  a  strict  chronological 
sequence,  but  brings  together  all  that  has  to  be  said  on  a  given  subject  at  th«  point  when  that  subject 
happens  to  possess  a  special  importance." — Contemporary  Rcvicco. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  h^ 

evidently  supplied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  that  it  is  a  thoroughly  good  and  useful  v!oiV."— Spectator. 

"We  think  Mr.  Taswell-Langmead  may  be  congratulated  upon  having  compiled  an  elementary-  work  of 
conspicuous  merit." — Pall  Mall  Gazette. 

"  For  students  of  history  we  do  not  know  any  work  which  we  could  more  thoroughly  recommend." — Law 
Times: 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history-  and  law." — Globe. 

"The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be." — Standard. 

"  As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete  work." — Law  Journal. 

_"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 
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Seventh  Edition,  in  8vo,  price  25^.,  cloth, 

THE   PRINCIPLES   OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    EDMUND    H.    T.    S  N  E  L  L, 

OF   THE   MIDDLE  TEMPLE,    BARRISTER-AT-LA\V. 

SEVENTH  EDITION. 
TO    WHICH    IS    ADDED 

AN    EPiTOBVIE    OF    THE    EQUSTY    PRACTICE. 

FOURTH    EDITION. 
By  ARCHIBALD  BROWN,  M.A.,  Edin.  &  Oxon.,  &  B.C.L.  Oxon., 

OF   THE   MIDDLE   TEMPLE,    BARRISTER- AT-LAW  ;    AUTHOR   OF    "a    NEW   LAW   DICTIONARY," 
"an   ANALYSIS   OF   SAVIGNY   ON   OBLIGATIONS,"   AND   THE    "  LAW   OF    FIXTURES." 


REVIEWS. 

"  On  the  whole  we  are  convinced  that  the  Sixth  Edition  of  Snell's  Equity  is  destined  to  be  as  highly 
thought  of  as  its  predecessors,  as  it  is,  in  our  opinion,  out  and  out  the  best  work  on  the  subject  with  which 
it  deals." — GibsoKs  Law  Notes. 

"  Rarely  has  a  text-book  attained  more  complete  and  rapid  success  than  Snell's  '  Principles  of  Equity,' 
of  which  a  fifth  edition  has  just  been  issued."- — Law  Times. 

"  Seldom  does  it  happen  that  a  work  secures  so  great  a  reputation  as  this  book,  and  to  Mr.  Brown  is 

due  the  credit  of  keeping  it  up  with  the  times It  is  certainly  the  most  comprehensive  as  well  as 

the  best  work  on  Equity  Jurisprudence  in  existence." — Oxford  and  Cajtibridge  Undergraduates'  Journal. 

"The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  e.\plained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  conscientiously 
accomplished.  We  perceive  the  fruitful  impress  of  the  'amending  hand'  in  every  page;  the  results  of 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text ; 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  description  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
delineate.'  " — Irish  Law  Times. 


"  We  k?io7u  of  no  better  tfifrodudion  to  the  Principles  of  Equity^''' — 
Canada  Law  Journal. 

"Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  work,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  b^' students,  tutors,  and  practitioners, 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject." 
— Law  magazine  and  Review. 

In  Svo,  price  2s.,  sewed. 

QUESTIONS    ON    EQUITY. 

FOR    STUDENTS   PREPARING    FOR    EXAMINATION 

FOUNDED   ON   THE   SEVENTH    EDITION   OF 

SNELL'S   "PRINCIPLES    OF  EQUITY." 
By  W.    T.   WAITE, 

BAKRISTER-AT-LAW,    HOLT   SCHOLAR   OF    THE    HONOURABLE   SOCIETY   OF   GRAV's    INN. 
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Second  Edition,  in  one  volume,  8vo,  price  iSs.  cloth, 

PRINCIPLES   OF    CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR    THE    USE  OF  STUDENTS. 
By   henry   C.    DEANE, 

OF  Lincoln's  inn,  barrister-at-law,  sometime  lecturer  to  the  incorporated  law  society 
OF  the  united  kingdom. 

"  JFg  hope  to  see  this  booh,  lihe  SneWs  Equity,  a  staiidard  class-book  in  all  Law  Schools 
zvhcre  English  law  is  taught." — Canada  Law  Journal. 

"  We  like  the  work,  it  is  well  written  and  is  an 
excellent  student's  book,  and  being  only  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  to  convey- 
ancing. It  possesses  also  an  excellent  index." — 
Law  Students'  Journnl. 

"  Will  be  found  of  great  use  to  students  entering 
upon  the  difBculties  of  Real  Property  Law.  It  has 
an  unusually  exhaustive  index  covering  some  fifty 
pages." — Laiu  Times. 


"  In  the  parts  which  have  been  re-written,  Mr. 
Deane  has  preserved  the  same  pleasant  style  marked 
by  simplicity  and  lucidity  which  distinguished  his 
first  edition.  After  '  Williams  on  Real  Property, 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering  upon  Real  Pro- 
perty Law  as  Mr.  Deane's  '  Principles  of  Convey- 
ancing,' and  the  high  character  which  the  first 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  yoiirnat. 


Third  Edition,  in  Svo,  price  los.  6d.,  cloth, 
A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF   STUDENTS. 
By   EUSTACE   SMITH, 

OF   THE   INNER   TEMPLE;  AUTHOR   OF    "a   SUMMARY   OF   COMPANY    LAW." 

■'The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitor's  fonrnat. 

"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  taking  up  Admiralty  Law  at  the  P'inal." — La7u  Studeytts'  Journal. 

'■  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass.  The 
present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous  '  Summary ' 
has  been  met." — Oxford  and  Ciii7tbridge  Undergraduates'  jtour/ial. 

Second  Edition,  in  Svo,  price  "js.,  cloth, 
A   SUMMARY    OF    THE 

LAI  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS. 
By   EUSTACE  SMITH, 

OF   THE   INNER   TEMPLE;   AUTHOR   OF    "a   SUMMARY   OF   COMPANY    LAW,"   AND    "a   SU.MMARY   OK 
THE   LAW   AND    PRACTICE   IN   ADMIRALTY." 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Ejcavtination  Journal. 


Second  Edition,  in  Svo,  price  7^-.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
Bv    J.    CARTER    HARRISON,    Solicitor. 

"  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assistance  to 
students."— Zi27w  Students'  Journal. 
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Third  Edition.     In  one  volume,  8vo,  price  20s,,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 
THIRD    EDITION. 

By  JOHN   INDERMAUR,  Solicitor, 

AUTHOR  OF   "A   MANUAL  OF  THE   PRACTICE   OF  THE  SUPREME  COURT," 
"EPITOMES   OF  LEADING   CASES,"  AND   OTHER  WORKS. 


"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  effect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated." — Solicitors'  Journal. 

"  The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Law  Times. 

"  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine. 

"  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  Jonrnal. 

"Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish." 
— Irish  Lavj  Times. 

"  This  uwrk,  the  author  tells  us  in  his  Preface,  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorporated  Lazv  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems,  so  far  as  7ve  can  judge  from  the  farts  we  have  examined,  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  la'w.  It  is  very  readable  ;  and 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  its 
pages." — Solicitors'  Journal. 
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Third  Edition,  in  8vo,  price  I2s.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

In  the  Queen's  Bench  and  Chancery  Divisions.     Adapted  to  the  New  Rules  of 

Practice,  1883.       Intended  for  the  use  of  Students. 

By  John  Indermaur,  Solicitor. 

"  The  second  edition  has  followed  quickly  upon  the  first,  which  was  published  in  187S.  This  fact  aflfords 
good  evidence  that  the  book  has  been  found  useful.  It  contains  sufficient  information  to  enable  the 
student  who  masters  the  contents  to  turn  to  the  standard  works  on  practice  with  advantage." — Law  Times. 

"  This  is  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  chambers  of  equity  draftsmen." — Solicitors'  Journal. 

Fifth  Edition,  in  8vo,  price  ds.,  cloth, 

AN    EPITOME    OF   LEADING    COMMON    LAW    CASES; 

WITH  SOME   SHORT   NOTES   THEREON. 
Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."     By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

'•We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, Solicitor.  The  first  edition  of  this  work  was  published  in  February,  1873,  'he  second  in  April,  1874 
and  now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  Journal. 

Fifth  Edition,  in  8vo,  price  6s.,  cloth, 

AN  EPITOME  OF  LEADING  CONVEYANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  John  Indermaur,    Solicitor,    Author   of  "An  Epitome  of  Leading 
Common  Law  Cases." 
"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.     The  work  is  very  well  done." — Law  Times. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is  especially 
intended.     Mr.  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.'  " — Canada  Law  Journal. 

Fourth  Edition,  in  8vo,  price  ^s.  6a.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING    A    COMPLETE    COURSE    OF    STUDY,    WITH    .STATUTES, 

CASES   AND   QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination  to  the  final.  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  him  through  the  final  e^x3.mina.l\on."—Solicitors'  Journal. 

"  This  book  contains  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Law  Journal. 

Third  Edition,  in  8vo,  price  Js.,  cloth, 

SELF -PREPARATION    FOR    THE    INTERMEDIATE    EXAMINATION, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  book  which  may 
be  omitted,  and  of  portions  to  which  special  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  "  Principles  of  Common  Law,"  and  other  works. 

In  8vo,  1875,  price  6s.,  cloth, 

THE     STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS 

AND   THE   RULES   THEREUNDER: 

Being  a   book   of  Questions  and  Answers  intended  for  the  use   of  Law  Students. 

By  John  Indermaur,  Solicitor. 
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Fourth  Edition,  in  Crown  8vo,  price  Sj.  6d. ,  cloth, 

A  SHORT   EPITOME   OF  THE  PRINCIPAL 

STATUTES   RELATING   TO   CONVEYANCING,  extending 

FROM  13  Edw.  I.  TO  THE  End  OF  48  VICTORIA,  Cap.  4.  Intended]^for  the  Use 
of  Students  and  Practitioners.  Fourth  Edition,  Enlarged.  By  George  Nichols 
Marcy,  of  Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition.     In  Svo,  price  26s.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW  ; 

EMBRACING    FRENCH    AND    LATIN    TERMS    AND    REFERENCES    TO    THE 
AUTHORITIES,   CASES,  AND    STATUTES. 

SECOND   EDITION,  revised  throtighoiif,  and  considerably  enlarged. 
By    ARCHIBALD    BROWN, 

M.A.  EDIN.  AND  OXON.,  AND  B.C.L.  OXON.,  OF   THE   MIDDLE   TEMPLE,  BARKISTER-AT-LA\V  ;   AUTHOR  OF 
THE    "law   of   fixtures,"    "ANALYSIS  OF  SAVIGNY'S   OBLIGATIONS   IN   ROMAN   LAW,"    ETC. 


Reviews  of  the  Second  Edition. 

''^ So  far  as  we  have  been  able  to  examine  the  work,  it  seems  to  have  been  most  carefully 
and  accurately  executed,  the  present  Edition,  besides  containing  much  nezu  matter,  having 
l>een  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law ;  and  zae  have  no 
doubt  whatever  that  it  will  befoimd  extremely  useful,  not  only  to  students  and  practitioners, 
itit  to  public  men,  and  men  of  letters.^'' — Irish  Law  Times. 

"■^  Mr.  Brozvn  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the 
Judicature  Acts,  and  it  noiv  constitutes  a  very  uscftd  work  to  put  into  the  hands  of  any 
sttidentor  articled  clerk,  and  a  work  which  the  practitioner  will  find  of  value  for  refei'ence. " 
— Solicitors'  Journal. 

"It  will  prove  a  reliable  guide  to  law  students,  and  a  handy  book  of  reference  for 
practitioners." — Law  Times. 

In  Royal  Svo.,  price  5^.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE    LAW    OF    REAL   PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-I.aw. 

CONTENTS. 


fABLE     I.     Tenures. 

,,        II.     Estates,    according    to    quantity    of 

Tenants*  Interest. 
,,      III.     Estates,   according    to   the    time     at 

which  the  Interest  is  to  be  enjoyed. 
,,      IV.     Estates,  according  to  the  number  and 

connection  of  the  Tenants. 


Table        V.     Uses. 

,,  VI.     Acquisition  of    Estates  in  Iand]_of 

freehold  tenure. 
,,         VII.     Incorporeal  Hereditaments. 
,,       VIII.     Incorporeal  Hereditaments. 


"  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  be 
found  of  much  service  to  students  of  the  Law  of  Real  Property." — Law  Times. 
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Third  Edition,  in  Svo,  price  20j.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED  AS  A   LUCID  EXPOSITION  OF    THE  SUBJECT  FOR 
THE    USE  OF  STUDENTS  AND   THE  PROFESSION. 

By    SEYMOUR    F.    HARRIS,    B.C.L.,    M.A.    (Oxon.), 

AUTHOR    OF    "a   CONCISE   DIGEST   OF   THE   INSTITUTES   OF   GAIUS   AND   JUSTINIAN.' 

THIRD  EDITION. 

Revised   ey  the   Author  and   AVIET  AGABEG,    of  the   Inner  Temple, 
Barrister- at-Law. 


REVIEWS. 

"  The  favourable  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  neiu  Edition,  we  see 
no  reason  to  modify  the  praise  we  bestowed  on  the  former  Edition.  The  recent  cases  have 
been  added  and  tile  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  manuals  of  Criminal  Laiu 
for  the  studetit.'" — Solicitors'  Journal, 

"  There  is  no  lack  of  Works  on  Criminal  Law,  but  there  was  room  for  stick  a  useful 
handbook  of  Principles  as  Mr.  Seymour  Harris  has  supplied.  Accustomed,  by  his  previous 
labours,  to  the  task  of  analysing  the  laxv,  Air.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law.  A  noticeable  feature  of  Rlr.  Har?-is^s  work, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  taill  be 
found." — Law  RIagazine  and  Review. 

"  This  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  liook  I.  treats  of  crime,_its 
divisions  and  essentials  ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  public  nature  ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  legal  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of  '  summary  convictions  before  magistrates  out  of  quarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  inde.x.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure." — Law  Journal. 

"Mr.  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  iJolume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shoum  an 
ability  of  omission  which  is  a  good  test  of  skill,  and  from  the  ovci~ivhelming  mass  of  the 
criminal  la^v  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  know,  and 
has  presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The 
first  half  of  the  volume  is  devoted  to  indictable  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offences,  the  coui'ts  of  ciiminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecuting 
atid  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  ti-ial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be 
found  particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have 
more  than  a  loose  and  general  notion  of  the  manner  in  which  a  ti-ial  is  conducted,  attd  often 
commit  blunders  which,  although  tripling  in  kind,  are  nevertheless  sei'iotisly  discouraging 
and  annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  tha' 
of  mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined  they  may 
bt  saved  by  the  table  of  instructions  given  here.''' — Solicitors'  Journal. 
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In  crown  8vo,  price  5^.,  cloth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Common 
Law,"  &c.,  &c. 

Now  Ready,  in  i2mo,  price  5^.  60'.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  &  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  HI.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indermaur,  Solicitor. 

"  The  object  of  the  book  is  thoroughly  practical.  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  necessary  information  in  this  little  book." 
-^Laui  Journal. 

Now  ready,  in  8vo,  price  2s.  6d.,  cloth, 

A  COLLECTION  OF  LATIN   MAXIMS, 

LITERALLY  TRANSLATED. 
INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 
"The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin  maxim 
in  their  reading."— i-aw  Journal. 

In  one  volume,  8vo,  price  9^.,  cloth, 

LEADING  STATUTES  SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAv'S  INN,  LATE  SCHOLAR  OF  TRINITY  COLLBGE,  OXFORD  ; 
AUTHOR  OF  "leading  CASES  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED." 

Second  Edition,  in  8vo,  in  preparation, 

LEADING   CASES   IN   CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction,  Excursuses,  and  Notes. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD. 

"Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear  and 
intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated  ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Review. 

"Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — Law 
Times. 

In  8vo,  price  8j.,  cloth, 

AN  EPITOME   OF  HINDU  LAW  CASES.     With 

Short  Notes  thereon.  And  Introductory  Chapters  on  Sources  of  Law,  Marriage, 
Adoption,  Partition,  and  Succession.  By  William  M.  P.  Coghlan,  Bombay 
Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 


STEVENS    &-    HAYNES,    BELL     YARD,    TEMPLE    BAR. 
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In  a  neat  Pocket  Volume,  crown  8vo,  price  \os.  6d.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

With   Notes   explaining    its  operation,  and   shewing  wherein  it   differs 

FROM  the  Bankruptcy  Act,  1869 ; 

The  bankruptcy  RULES  and  FORMS,  1883  ;    The  Debtors  Act,  1869,  so 

far  as  applicable  to  Bankruptcy  Matters,  with    Rules   and  Forms 

thereunder;  the  Bills  of  Sale  Acts,  1878  and  1882; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official   Receivers  ;  Scale  of  Costs, 

Fees,  and  Percentages ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and 

a  Copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,    and  RICHARD  RINGWOOD,  M.A., 


SENIOR    REGISTRAR   IX    BANKRUPTCY, 


OF   THE   MIDDLE   TEMPLE,    ESQ.,    BARRISTER-AT-LA\V. 


"This  is  a  very  handy  edition  of  the  Act  and  Rules The  cross  references  and  marginal 

references  to  correspondingprovisions  of  the  Actof  1S69  areexceedingly  useful There  is  a  very 

full  index,  atd  the  book  is  admirably  printed." — Solicitors'  Journal. 

"We  can  confidently  recommend  the  book  as  one  of  the  most  practically  useful  which  have  yet  appeared. 
The  index  leaves  nothing  to  be  desired." — La%u  Titties. 

Part  I.,  price  "js.  6d.,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN     THE 

EUROPEAN   ARBITRATION.     Reported  by  Francis  S.  Reillv, 

of  Lincoln's  Inn,  Barrister-at-Law. 

Parts  I.,  II.,  and  III.,  price  2^s.,  sewed, 

LORD  CAIRNS'S  DECISIONS  IN  THE  ALBERT 

ARBITRATION.         Reported  by  Francls  S.   Reilly,    of    Lincoln's  Inn, 
Barri.ster-at-Law. 


Second  Edition,  in  8vo,  in  preparation. 
A   TREATISE   ON 

THE   STATUTES   OF   ELIZABETH   AGAINST 
FRAUDULENT   CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts  and  the  Law  of  Voluntary 
Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  O.xford), 

AND  OF  Lincoln's  inn,  barrister-at-law. 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  WoRTiiiNcn'ON  Worthington, 
of  the  Inner  Temple,  P>arrislcr-at-Law.  Editor  of  the  "  Married  Women's 
Property  Acts,"  5th  edition,  by  the  late  J.  R.  Griffith. 


"This  treatise  has  not  been  published  before  it 
was  wanted.  The  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  tfiem  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  have  been  a  work  of  great  labour,  and  we  are 
pleased  to  observe  that  in  the  book  before  us  there 
has  been  a  combination  of  unusual  labour  with  con- 
siderable professional  skill.  .  .  .  We  cannot  con- 
clude our  notice  of  this  work  without  saying  that  it 
reflects  great  credit  on  the  publishers  as  well  as  the 
author.  The  facilities  afforded  by  Messrs.  Stevens 
and  Haynes  for  the  publication  of  treatises  by  rising 
men  in  our  profession  are  desersing  of  all  praise. 
We  feel  assured  that  they  do  not  lightly  lend  their 
aid  to  works  presented  for  publication,  and  that  in 
consequence  publication  by  such  a  firm  is  to  some 
extent  a  guarantee  of  the  value  of  the  work 
published." — Canada  Law  Journal. 


"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  .  .  .  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitors'  Journal. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— A  tnerican  Laiu  Review. 

"We  are  happy  to  welcome  his(Mr.  May's)work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  laljours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expen.se  of  perspicuity,  or  by  the  omission 
of  any  important  points.'  " — La-M  Times. 
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In  one  volume,  8vo,  price  255. ,  cloth, 

AN   ESSAY  ON 

THE  RIGHTS  OF  THE   CROWN 

AND,  THE   PRIVILEGES   OF  THE   SUBJECT 

IN    THE    SEA    SHORES    OF    THE    REALM. 
By    ROBERT    GREAM    HALL, 

OF  Lincoln's  inn,  barrister-at-la\v. 

SECOND    EDITION. 

Revised  and  Corrected,  together  with  extensive  Annotations,  and 

References  to  the  later  Authorities  in  England,  Scotland, 

Ireland,  and  the  United  States. 

By    RICHARD    LOVELAND    LOVELAND, 

OF   THE   INNER  TEMPLE,     BARRISTER-AT-LAW. 


"This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there    is  no   great   inducement  for   a   legal 

writer   to   take   up Mr.   Hall,    whose   first 

edition  was  issued  in  1830,  was  a  writer  of  consider- 
able power  and  method.  _  Mr.  Loveland's  editing 
reflects  the  valuable  qualities  of  the  '  Essay'  itself. 
He  has  done  his  work  without  pretension,  but  in  a 
solid  and  efficient  manner.  The  '  Summarj'  of  Con- 
tents'  gives  an  admirable  epitome  of  the  chief 
points  discussed  in  the  '  Essay,'  and  indeed,  in 
some  twenty  propositions,  supplies  a  useful  outline 
of  the  whole  law.  Recent  cases  are  noted  at  the 
foot  of  each  page  with  great  care  and  accuracy, 
while  an  Appendix  contains  much  valuable  matter  ; 
including  Lord  Hale's  treatise  De  Jure  Maris, 
about  which  there  has  been  so  much  controversy, 
and  Serjeant  Merewether's  learned  argument  on 
the  rights  in  the  river  Thames.  The  book  will,  we 
think,  take  its  place  as  the  modern  authority  on  the 
subject." — Lain  Journal. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  astime  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 


necessarj'  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loveland 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  50.  At  the  latter  place  he 
begins  his  notes  by  stating  under  what  e.xpressions 
a  '  several  fishery '  has  been  held  to  pass,  proceed- 
ing subsequently  to  the  evidence  which  is  sufficient 
to  support  a  claim  to  ownership  of  a  fishery.  The 
important  question  under  what  circumstances 
property  can  be  acquired  in  the  soil  between  high 
and  low  water  mark  is  lucidly  discussed  at  page  77, 
whilst  at  page  81  we  find  a  pregnant  note  on  the 
property  of  a  grantee  of  wreck  in  goods  stranded 
within  his  liberty. 

"We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  says  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country-."^ — Law  Tunes. 


The  entire  book  is  masterly." — Albany  Law  Journal. 


In  one  volume,  8vo,  price  \2s.,  cloth, 
A  TREATISE   ON   THE   LAW   RELATING   TO   THE 

POLLUTION  m  OBSTRUCTION  OF  WATER  COURSES ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By  CLEMENT   HIGGINS,   M.A.,  F.C.S., 

OF   THE   INNER   TEMPLE,  B.\RRISTER-AT-LAW 


"  .\s  a  compendium  of  the  law  upon  a  special 
and  rather  .intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."  —  Irisk  Law 
Times. 

"We  can  recommend  Mr.  Higgins' Manual  as 
the  best  guide  we  possess." — Public  Health. 

"  County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins 
1'reatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  at  having  special  fitness,  on  account  of 


his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject." — Law  Maga- 
zine and  Rcvieiv. 

"The  volume  is  ver>'  carefully  arranged  through- 
out, and  will  prove  of  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers." — 
The  Mining  Journal. 

"  Mr.  Higgins  writes  tersely  and  clearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates." — 
£n^incer. 

"A  compact  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  relates." — Solicitors' 
Journal, 
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In  8vo,  Fourth  Edition,  price  25s.,  cloth, 

MAYNE'S      TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

FOURTH    EDITION. 

BY 

JOHN       D.       M  A  Y  N  E, 

OF   THE   INNER   TEMPLE,    BARRISTER- AT-LAW  ; 
AND 

L  U  M  L  E  Y      SMITH, 

OF  THE  INNER  TEMPLE,    Q.C. 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.    The  eariier  part 

of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 

Penalties  and  Liquidated  Damages  has  been  re-written,  no  doubt  in  consequence  of,  or  with 

regard  to,  the  elaborate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  Wallis  v. 

j    Smith  (31  W.  R.  214  ;  L.  R.  21  Ch.  D.  243.)     The  treatment  of  the  subject  by  the  authors  is 

I    admirably  clear  and  concise.      Upon  the  point  involved  in  Wallis  v.  Smith  they  say  '  The 

result  is  that  an  agreement  with  various  covenants  of  different  importance  is  not  to  be  governed 

1    by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 

I    that  the  intention  of  the  parties  themselves  is  to  be  considered.     If  they  have  said  that  in  the 

j    case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 

I    it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 

I    what  they  said.'     This  is  a  very  fair  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 

I    of  that  of  Lord  Justice  Cotton  ;  and  it  supphes  the  nearest  approach  which  can  be  given  at 

;    present  to  a  rule  for  practical  guidance.     We  can  heartily  commend  this  as  a  carefully  edited 

■    edition  of  a  thorouglily  good  book." — Solicitors'  Journal. 

I  "  The  editors  have,  with  their  well-known  care,  eliminated  much  obsolete  matter,  and  revised 

j  and  corrected  the  text  in  accordance  with  the  recent  changes  in  procedure  and  legislation.  The 

I  chapter  on  penalties  and  liquidated  damages  has  been  to  a  great  extent  re-written,  and  a  new 
chapter  has  been  added  on  breach  of  statutory  obligations.  As  of  former  editions  of  this  valua- 

I  ble  work,  we  can  but  speak  of  it  with  strong  commendation  as  a  most  reliable  authority  on   a 

I  very  important  branch  of  our  law — the  Right  to  Damages  as  the  result  of  an  Action  at  Law." 

j  — Law  Journal. 

I  "  Dui-ingthe  iwenty-two  years  Tvhich  have  elapsed  since  the  publicaiio7t  of  this  'well-hno'cvn 
I  work,  its  reputation  has  been  stecuiily  graiuing,  and  it  has  long  since  become  the  recoonised 
\   authority  ctt  the  importatit  subject  of  which  it  trtats." — Law  Magazine  and  Review, 


"This  edition  of  what  has  become  a  standard 
work  ha.s  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Luniley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  arc  governed  by  far  looser  princi- 
ples than  in  contracts ;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  "gfive  a  general  direction  to  the  jury  to  give 


what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
m.nn  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'  exemplary '  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"  It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
h.xs  been  m.ide.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." 
Solicitors'  yonrnal. 


"  This  text-book  is  so  'coell  kno-wn,  not  only  as  the  highest  authority  on  the  subject  treated 
of,  but  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for  us  to  speak  of  it 
in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that  no  practising  lawyer  can 
do  without."— Ck'sxDA.  Law  Journal. 
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In  8vo,  price  2s.,  sewed, 

TABLE  of  the  FOEEiaN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agrege  a  la  Faculte  de  Droit  de  Paris  ;  Professeur  a 
TEcole  liljre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 

In  one  volume,  demy  8vo,  price  \os.  6d. ,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 
RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have  no  hesitation  in  saying  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
— Solicitors'  Journal. 

"  We  have,  indeed,  met  with  few  works  which  so 


successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  us  ;  for 
the  language  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method." — 
A  merican  Laiv  Review. 


In  8vo,  price  \os.  bd.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE   QUEEN  y.  GURNEY  AND   OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it  ;  or  Illustrating  THE  DOCTRINE  OF  COM- 
MERCIAL Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 


"  It  will  probably  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gurney  directors  is 
forgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"All  who  perused  the  report  of  this  case  in  the 
columns  of  the  Times  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  should  publish  a 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  by  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  refer,  simply  remarking, 
before  doing  so,  that  the  charge  to  the  jury  has 
been  carefully  revised  by  the  Lord  Chief  Justice." 
— Law  Times. 


l2mo,  price  lOi'.  6^/.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  OF  ENGLAND  AND  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q-C,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmore 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo,  price  \os.  6d.,  cloth, 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REVIVOR  AND  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  LEIGH  PEMBERTON,  of  the  Chancery  Registrar's  Office. 

"  Mr.  Pemberton  has,  with  great  care,  brought    |    will  probably  be  applied   to  future   cases." — Soii- 
together  and  classified  all  these  conflicting  cases,        citors'  Journal. 
and  has,  as  far  as  may  be,  deduced  principles  which    | 

In  8vo,  price  5^-.,  cloth, 

THE     LAW    OF     PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumrrances 
and  of  other  Rights  in  Property. 

By  W.  G.  ROBINSON,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  may  be  recommended  to    |    tioner  with  a  useful  supplement  to  larger  and  more 
the  advanced  student,  and  will  furnish  the  practi-    |    complete  works." — Solicitors'  Journal. 
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In  crown  8vo,  price   i6j-.,  cloth, 

A   MANUAL  OF  THE  PRACTICE   OF  PARLIA- 

MENTARY  ELECTIONS  throughout  great  Britain  and 

IRELAND.  Comprising  the  Duties  of  Returning  Officers  and  their  Deputies, 
Town  Clerks,  Agents,  I'oll-Clerks,  &c.,  and  the  Law  of  Election  Expenses, 
Corrupt  Practices,  and  illegal  Payments.  With  an  Appendix  of  Statutes  and  an 
Index.  By  Henry  Jeffreys  Bushby,  Esq.,  one  of  the  Metropolitan  Police 
Magistrates,  sometime  Recorder  of  Colchester. — Fifth  Edition.  Adapted  to  and 
embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the  Instruc- 
tions to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject.  Edited  by  Henry 
Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 


'We  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  work.  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  rind  '  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle has  incorporated  all  the  recent  changes  of 
the  law." — Law  yournal. 

"As  far  as  we  can  judge,  Mr.  Hardcastle,  who 


is  known  .as  one  of  the  joint  editors  of  O'Malley 
and   Hardcastle's  Election  Reports,  has  done  his 

work  well For  practical   purposes,   as 

a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates  ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work." — Soli- 
citors' Journal. 


A  Companion  Volume  to  the  above,  in  crown  8vo,  price  gj.,  cloth, 

THE  LAW  AND  PEACTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  lS68,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 
Petitions,  is.c.  Second  Edition.  By  Henry  Hardcastle,  of  the  Inner  Temple, 
Barrister-at-Law. 


"  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 
guide.  Beginning  with  the  effect  of  the  Election 
Petitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  'particulars'  will  be  found 


extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
is  supplied  the  Act  and  the  Rules.  W'e  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — Law  Times. 


Now  ready,  Vols.  I.,  II.,  &  III.,  price  73^.  ;  and  Vol.  IV.,  Pts.  I.  &  II.,  price  <^s. 
REPORTS     OF     THE     DECISIONS     OF     THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868. 
By  EDWARD   LOUGHLIN   O'MALLEY  and  HENRY  HARDCASTLE. 

In  8vo,  price  \2s.,  cloth, 

THE     LAW    OF    FIXTURES, 

IN    THE    PRINCIPAL    REL.\TION    OF 

LANDLORD      AND       TENANT, 

AND  IN  ALE  OTHER  OR  GENERAL  RELATIONS. 

FOURTLI  EDITION. 
By    ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.   Oxon., 

OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW. 


"The  author  tells  us  that  every  endeavour  has 
been  made  tn  make  this  Edition  as  complete  as 
possibla.  We  think  he  has  been  very  successful. 
For  instance,  the  changes  effected  by  the  ISills  of 
Sale  Act,  1878,  have  been  well  indicated,  and  a 
new  chapter  has  been  added  with  reference  to  the 
Law  of  Ecclesiastical  Fixtures  and  Dilapidations. 
The  book  is  worthy  of  the  success  it  has  achieved." 
— Law  Times. 

"We  have  touched  on  the  principal  features  of  this 


new  edition,  and  we  have  not  space  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear  ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
his  own  observations,  and  the  treatise  is  commend- 
able as  well  for  originality  as  for  laboriousness." 
— Law  Journal. 
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(Stcbens  ani)  ^agn^s'  ^Smesi  at  Ittprintg  of  tltc  ^arij  ^^port^r^. 
SIR   BARTHOLOMEW   SHOWER'S   PARLIAMENTARY   CASES. 


In  8vo,  1876,  price  4/.  4^.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  &'   WRITS  OP  ERROR. 

FOURTH    EDITION. 

CONTAINING   ADDITIONAL   CASES    NOT    HITHERTO    REPORTED. 

REVISED  AND   EDITED   BY 

RICHARD    LOVELAND    LOVELAND, 

OF   THE  INNER   TEMPLE,    BARRISTER-AT-LA\V  ;   EDITOR   OF    "  KELYNG'S    CROWN    CASES,"   AND 
"hall's   essay   on    THE   RIGHTS   OF    THE   CROWN    IN    THE  SEASHORE." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
S'everal  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.'" — Canada  Law  Journal. 

BELLEWE'S    CASES,    T.    RICHARD    II. 

In  Svo,  1869,  price  3/.  3i'.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,  Fitzherbert  et  Brooke.  Per 
Richard  Bellewe,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition. 

"  No  public  library  in  the  world,  where  English 


law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  Journal. 

"  We  have  here  a_/«r-j/w;7t' edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls  ;  but  is  far 
superior   to  any  of  them,   and  is   in  this  respect 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
in  our  legal  history ;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
substitute  by  carefully  e.vtractingand  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Times. 


CUNNINGHAM'S     REPORTS. 

In  Svo,  1 87 1,  price  3/.  35.,  calf  antique, 
Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 
for   rendering  the  Laws  of  England  clear  and   certain,    humbly   offered  to  the 
Consideration  of  both    Houses   of    Parliament.     Third   edition,    with   numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-La-w. 


"  The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as    follows :  '  Nothing  conduces   more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  them.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning 
with  the  reporters  of  the  Year  Books  from  i  Edw. 
III.  to  12  Hen.  VIII. — being  near  200  years — and 
afterwards  to  the  time  of  the  author." — Canada 
Law  Journal. 
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(Sttbcns  aitb  ^agnts'  cScrirs  ai  Reprints  of  the  CSarlg  glcportcrs. 
CHOYCE    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  zs.,  calf  antique, 

THE   PRACTICE  OF  THE  HICH  COURT  OF   CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  t>-pe,  and  binding  (like  "  Bellewe's Cases ")  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other." — Canada  Laiv  yonriial. 

In  Svo,  1872,  price  3/.  3^.,  calf  antique, 

SIR   G.   COOKE'S   COMMON  PLEAS   REPORTS 

IN   THE   REIGNS   OF   QUEEN   ANNE,   AND  KINGS   GEORGE    I.    and   II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  INIr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  may  be  produced  by  these 

so  long  as  Stevens  and  Haynes  are  willing  to  con-  modern  publishers,  whose  good  taste  is  only  equalled 

tinue  them  or  revive  them  when  dead.     It  is  cer-  by  their  enterprise." — Canada  Law  Journal. 
tainly  surprising  to  see  with  what  facial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  Svo,  1873,  price  4/.  4^.,  calf  antique, 
Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  (?/' Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    Svo.  1873- 


"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
yournal. 


KELYNGE'S   (W.)   REPORTS. 

In  Svo,  1873,  price  4/.  4.?.,  calf  antique, 
Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     Svo.  1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  Svo,  1S73,  price  4/.  4^.,  calf  antic|ue, 
Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
-    Barrister-at-Law. 


"We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


good  service  rendered  by  Messrs.  StevensandHaynes 
to  the  profession.  .  .  .  Should  occasion  arise  the 
Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  z'odc  tnccuin  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto." — Catiada  Law  Joumal. 
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In  one  volume,  Svo,  price  25^-.,  cloth, 
A    CONCISE     TREATISE     ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  Oy  THE  DECISIOAS  IN  THE  ENGLISH  COURTS. 
By  JOHN   ALDERSON    FOOTE, 

OF  Lincoln's  inn,  barrister-at-la\v  ;  chanxellor's  legal  medallist  and  senior  whewell  scholar 

OF  international  law  CAMBRIDGE  UNIVERSITY,   1873  ;   SENIOR  STUDENT  IN  JURISPRUDENCE 
AND  ROMAN  LAW,  INNS  OF  COURT  EXAMINATION,  HILARY  TERM,   1874. 


This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
io  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors  Journal. 

"  Mr.  Foote  has  done  his  work  verj'  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
filass  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Satiwday  Review, 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fi-uit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable  : 
while  a  table  of  cases  and  a  general  inde.x  will  enable  him  to  find  what  he  wants  without  trouble." — 
Sta>idard. 

The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.     Most  of  his 

criticisms  seem  to  us  verj' just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising  lawyers." 
—  The  Journal  p/  yuris/>r-iideiice  and  Scottish  Law  Magazine. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
<3f  the  Practitioners.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magazine  and  Review. 

"  Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

■js  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  'meant  merely  to  guide  the  student  ;'  but  they  will  do  much 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of- the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Zaw  Journal. 

"  This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers." — Bar  Exatnination  Jomytal. 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modern  treatise  on 
Private  International  Law  adapted  to  the  everj--day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper." — Oxford  and  Cambridge  U ndergradiiates' 
Journal. 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language.  .  .  . 
The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  persons  who 
have  to  consider  questions  on  private  international  law." — Aihemeuin. 
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THE 

Eato    iBaga^ine  anb  9^ebieto, 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED   CASES. 

Price   FIVE    SHILLINGS   each   Number. 


No.  CCXVIII.     (Vol.   I,  No.  I,  of  the  New  Quarterly  Series.)    November,   1S75. 
No.  CCXIX.     (Vol.  I,  4th  Series  No.  II.)     February,  1S76. 

N.B.  —  These  tiuo  Njtmbers  arc  out  of  print. 

No.  CCXX.  (Vol.  I,  4th  Scries  No.  III.)  For  May,  1876. 

No.  CCXXI.  (Vol.  I,  4th  Series  No.   IV.)  For  August,  1876. 


Nos.  CCXXII.  to  CCXXV.  (Vol.  2,  4th  Series  Nos.  V.  to  VIII.),  November, 
1876,  to  August,  1877, 


Nos.  CCXXVI.  to  CCXXIX.  (Vol.  3,  4th  Series  Nos.  IX.  to  XII.),  November, 
1S77,  to  August,  1S78. 


Nos.  CCXXX.  to  CCXXXIII.  (Vol.  4,  4th  Series  Nos.  XIII.  to  XVI.),  November, 
1S78,  to  August,  1879. 


Nos.  CCXXXIV.  to  CCXXXVII.  (Vol.  5,  4th  Series  Nos.  XVII.  to  XX.), 
November,  1879,  to  August,  1880. 


Nos.  CCXXXVIII.  to  CCXLI.  (Vol.  6,  4th  Series  Nos.  XXI.  to  XXIV.), 
November,  1880,    to  August,   1 881. 


Nos.  CCXLII.  to  CCXLV.  (Vol.  7,  4th  Series  Nos.  XXV.  to  XXVIII.), 
November,  1881,  to  August,  18S2. 


Nos.  CCXLVI.  to  CCXLIX.  (Vol.  8,  4th  Series  Nos.  XXIX.  to  XXXII.), 
November,  1S82,  to  August,  1883. 


No.  CCL,  to  CCLIII.  (Vol.  9,  4th  Series  Nos.  XXXIII.  to  XXXVI.), 
November,  1883,  to  August,  1884. 


No.  CCLIV.  (Vol.  9,  4th  Series,  No.  XXXVII.),  November  1S84. 

An  Annual  Subscription  of  20s.,  paid  in  advance  to  the  Publishers,  will  i 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the  ' 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Abroad.  | 

I 
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Third  Edition,  in  one  vol.,  8vo,  price  325.,  cloth, 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Southern  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist. 

"  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  valuable  treatise." 
— Laiu  Mamzine  and  Review. 


In  8vo,  1877,  price  15^.,  cloth, 

A    DIGEST    OF    HINDU    LAW. 

AS   ADMINISTERED   IN    THE    COURTS   of  the  MADRAS   PRESIDENCY. 

ARRANGED    AND    ANNOTATED 

By  H.   S.   CUNNINGHAM,   M.A.,   Advocate-General,  Madras. 

DUTCH      LAW. 

Vol.  I.,  Royal  Svo,  price  40J.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  KoTZife,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  1780. 

*,*  Vol.  II.  is  in  course  of  preparation. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.      1868,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.    Royal  Svo. 

1875,  1876,  1879,  etc. 

Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     Vol.  L,  Vol.  II.,  Vol.  III. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal  Svo. 

In  Svo,  1878,  cloth, 
PRECEDENTS    IN    PLEADING:    being   Forms   filed   of  Record   in 
the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.      Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  Svo,  price  31^.  6«'.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  l2mo,  price  15^.  net,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSius  Godefridus 
van  der  Kessel,  Advocate,  and  Professor  of  the  Civil  and  Modern  Laws  in  the 
Universities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  With  a  Biographical  Notice 
of  the  Author  by  Professor  J,  De  Wal,  of  Leyden. 
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THE 


9Sar   6jt:ammation   journal. 


No.  44.      Price  2S. 


HILARY,     1885. 


CONTENTS  :— 

SUBJECTS    OF   EXAMINATION. 
EXAMINATION    PAPERS,   WITH   ANSWERS. 

Real  and  Personal  Property. 

Common  Law. 

Equity. 

Roman  Law. 
STUDENTSHIP   EXAMINATION    PAPERS. 
LIST   OF   SUCCESSFUL   CANDIDATES. 

Edited  by 

A.    D.    TYSSEN,    D.C.L.,    M.A., 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW  ;    AND 

W.     D.     EDWARDS,     LL.B., 

OF  Lincoln's  inn,  barrister-at-law. 


*,*  It  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  each  Exanmmtion. 
Now  published,  in  8vo,  price  \%s,  each,  cloth, 

THE  BAR  EXAMINATION  J0URNAL,V0LS.IV.,V., 

&  VI.  Containing  the  Examination  Questions  and  Answers  from  Easter  Term, 
1878,  to  Hilary  Term,  18S4,  with  List  of  Successful  Candidates  at  each  examina- 
tion, Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of 
importance  to  Students,  and  other  information. 

By  a.   D.  TYSSEN   and   W.    D.   EDWARDS,  Barristers-at-Law. 


Second  Edition.     In  8vo,  price  6j.,  cloth. 


A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    EUSTACE    SMITH, 


OF   THE   INNER   TEMPLE,    BARRISTER- AT-LAW. 


"  The  .luthor  of  this  hand-book  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principle^^  of 
law  relating  to  joint-stock  companies  .  .  .  Law 
students  may  well  read  it  ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitor's  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
e.ttent — acquainted  with  company  law  as  a  separate 
branch  of  study." — Lav)  Times. 


"These  pages  give,  in  the  words  of  the  Preface, 
'  as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
is  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and,  both  amongst  students  and  laymen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale." — Law  Journal. 

"The  book  is  one  from  which  we  have  derived 
a  large  amount  of  valual)le  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
readers." — Oxford  and  Cambridge  Undergrad- 
uates' yournal. 
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In  Svo,  Fifth  Edition,  price  (js.,  cloth, 


THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 


1870,  1874,  and  1882, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 
Relating  to  Married  Women. 

By  S.  Worthington  Worthington,  M.A.,  Christ  Church,  Oxon.,  and  the  Inner 
Temple,  Barrister-at-Law.  Being  the  Fifth  Edition  of  The  Married  Women's 
Property  Acts.  By  the  late  J.  R.Griffiths,  B.A.,  Oxon.,  of  Lincoln's- Inn, 
Barrister-at-Law. 

"  Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  issued 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books  ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — Solicitors'  Journal. 

"The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practically  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  is  worthy 
of  all  success." — Law  Magazine. 

In  8vo,  price  I2j-.,  cloth, 

THE   LAW  OF  NEGLIGENCE. 

SECOND   EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 
of  the  Scotch  Bar. 


"  No  less  an  authority  than  the  late  Mr.  Justice 
Willes,  in  his  judgment  in  Oppenhcirn  v.  White 
Lion  Hotel  Co.,  characterised  Mr.  Campbell's 
'  Law  of  Negligence  '  as  a  '  very  good  book  ; '  and 
since  very  good  books  are  by  no  means  plentiful, 
when  compared  with  the  numbers  of  indifferent 
ones  which  annually  issue  from  the  press,  we  think 
the  profession  will  be  thankful  to  the  author  of  this 


new  edition  brought  down  to  date.  It  is  indeed  an 
able  and  scholarly  treatise  on  a  somewhat  difficult 
branch  of  law,  in  the  treatment  of  which  the 
author's  knowledge  of  Roman  and  Scotch  Juris- 
prudence has  stood  him  in  good  stead.  We  con- 
fidently recommend  it  alike  to  the  student  and  the 
practitioner." — Laiv  Magazine. 


In  royal  Svo,  price  285.,  cloth, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING,   and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870, 
with  a  Schedule  of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on.  Probates  of  Wills,  Letters  of  Administration,  Legacies,  and  Successions. 
By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 


BIBLIOTHECA    LEGUM. 


In  i2mo  (nearly  400  pages),  price  2s.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  including  aH  the  Reports 
in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  to 
December,  1884.  By  HENRY  G.  Stevens  and  Robert  W.  Haynes,  Law 
Publishers. 

In  small  4to,  price  2s.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

A  CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alpha- 

B EPICAL    ^^   CHRONOLOGICAL    ORDER.     By  Stevens    &    Haynes, 
Law  Publisheis. 
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In  Svo,  price  I2J-.,  cloth, 

CHAPTERS   ON   THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appended  a  Topical  Index  of  Cases  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  the  Channel  Islands  and  the  Isle  of  Man,  reported 
in  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
July,    1882. 

By    CHARLES    JAMES    TARRING, 

OF    THE    INNER   TEMl'LE,    ESQ.,    B.\RKISTER-AT-LAW. 

CONTENTS. 

Table  of  Cases  Cited.  i    Chapter  V. — Appeals  from  the  Colonies. 

Table  of  Statutes  Cited.  Chapter  VI. — Section  i. — Imperial  Statutes  relating 

Introductory. — Definition  of  a  Colony.  to  the  Colonies  in  general. 

Chapter  I. — The  laws  to  which  the  Colonies  are  Section  2.  —  Imperial  Statutes  relating 

subject.  to  particular  Colonies. 

Chapter  II. — The  Executive. • 

Section  I. — The  Governor.  1    Topical  Index  of  Cases. 

Section  2. — The  E.xecutive  Council.  |    Index  of  Topics  ok  English  Law  de.\lt  with 

Chapter  III. — The  Legislative  power.  I            in  the  Cases. 

Section  i. — Crown  Colonies.  Index  of  Na.mes  of  Cases. 

Section  2. — Privileges  and  powers  of  

colonial  Legislative  Assemblies.  GENERAL  INDEX. 
Chapter  IV. — The  Judiciary  and  Bar. 

In  8vo,  price  lOJ-.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

COMI'RISING   A   COLLECTION   OF 

BILLS   OF    COSTS    IN    THE   VARIOUS    MATTERS   TAXABLE    IN    THAT   OFFICE; 

INCLUDING 

COSTS    UPON    THE   PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 

AND   ON  APPEALS   FROM   INFERIOR   COURTS  ; 

together  with 

A    TABLE    OF   COURT    FEES. 

and  a  scale  of  costs  usually  allowed  to  solicitors,  on  the  taxation 

of  costs  on  the  crown  side  ok  the  queen's  bench  division 

ok  the  high  court  of  justice. 

By    FREDK.    H.    short, 

CHIEF   CLERK    IN    THE   CROWN    OFFICE. 

"  This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  '  Solicitor'  might  now  well  be  substituted),  or 
Ijeforc  the  Inaster  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  OfTice,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  'general 
observations  '  constitute  a  useful  feature  in  this  manual." — Law  Times. 

"  ThisbookcontainsacoUectionof  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Corner's  book  on  '  Crown  Practice'  in  1844,  we  have  said  quite  enough  to  prove  the  utility  of 
the  work  before  us. 

"  In  them  Mr.  Short  deals  with  '  Perusals,'  'Copies  for  Use,'  'Affidavits,'  'Agency,'  'Corresponde  ce,' 
'  Close  Copies,'  '  Counsel,'  '  Affidavit  of  Incresise,'  and  kindred  matters ;  and  adds  some  useful  remarks  on 
taxation  of  'Costs  in  Bankruptcy  Prosecutions,'  ^ Quo  Warranto,'  'Mandamus,'  'Indictments,'  and 
'  Rules.-" 

"  We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
appreciated." — Law  yournal. 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
bills  of  costs  in  various  matters.     These  are  well  arranged  and  clearly  ^xm\.t.d.."  —  Solicitors  Joiiriuxl. 
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In  one  volume,  8vo,  price  %s.  6d.,  cloth. 
A    COMPLETE    TREATISE    UPON    THE 

HEW  LAI  OF  PATENTS,  DESIGNS,  &  TRADE  MARKS, 

CONSISTING   OF  THE  PATENTS,  DESIGNS,  AND   TRADE  MARKS  ACT, 

18S3,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH   CASES,    &c. 

And  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  with  a  Time  Table 

and  Copious  Index. 
By    EDWARD    MORTON    DANIEL, 

OF  Lincoln's  inn,  barrister-at-law,  associate  of  the  institute  of  patent  agents. 


In  8vo,  price  S>s.,  cloth. 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder  ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  works  on  this  subject,  that  by  Mr.  Daniel,  appears  to  have  been  very  carefully  done. 
!Mr.  Daniel's  book  is  a  satisfactory  and  useful  guide." — T/ic  Engineer. 

"  This  treatise  contains,  within  moderate  compass,  the  whole  of  the  law,  as  far  as  practically  required, 
on  the  subject  of  trade  marks.  The  publication  is  opportune,  the  subject  being  one  which  must  nearly 
concern  a  considerable  portion  of  the  public,  and  it  may  be  recommended  to  all  who  desire  to  take  advan- 
tage of  the  protection  afforded  by  registration  under  the  new  legislation.  It  is  practical,  and  seems  to  be 
complete  in  every  respect.     The  volume  is  well  printed  and  neatly  got  up." — Laiu  Times. 

In  one  volume,  8vo,  price  16^.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAI  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 
and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

OF   THE   INNER   TEMPLE,    B.\RRrSTER-AT-LAW. 

"  !\Ir.  Banning's  '  Concise  Treatise '  justifies  its  title.  He  brings  into  a  convenient  compass  a  general 
view  of  the  law  as  to  the  limitation  of  actions  as  it  exists  under  numerous  statutes,  and  a  digest  of  the 
principal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  English  and  American  courts." — 
Saturday  Keinew. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his  book  a 
rimning  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — La^v  JourKal. 

In  8vo,  price  \s.,  sewed, 
AN    ESSAY    ON    TPIE 

ABOLITION  OF  CAPITAL   PUNISHMENT. 

Emliracinf^  more  particularly  071  Eminciation  and  Analysis  of  the  Principles  of  Laru  as 
applicable  to  Criminals  of  the  Highest  Degree  of  Guilt. 

By     WALTER     ARTHUR     COPINGER, 

OF   THE   MIDDLE   TEMPLE,    ESQ.,    BARRISTER-AT-LAW. 

In  8vo,  price  3 1  J'.  6a.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER 

WITH  AN   INTRODUCTION  AND   EXPLANATORY  NOTES,    TABLE   OF 

CONTENTS,    APPENDIX,    AND   INDEX. 

By    H.    S.    CUNNINGHAM   and    H.    H.   SHEPHERD, 

BARRISTERS- AT-L  AW. 
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In  royal  Svo.      iioo  pages.     45^.,  cloth. 

STORY'S    COMMENTARIES    ON    EQUITY 
JURISPRUDENCE. 

First  English  Edition,  from  the  TivdftJi  American  Edition. 
Bv  W.  E.  GRIGSBY,  LL.D.  (Lond.),  B.C.L.  (Oxon.), 

AXD    OF    THE    INNER   TE.MFI.E,    nARRISTER-AT-LAW. 


Second  Edition,  in  Svo,  price  8j.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876, 

A    MANUAL    OF    THE    LAW    OF    PARTITION    AND    OF    SALE 
IN    LIEU    OF    PARTITION. 

With  the  Decided  Cases,  and  an  Appendix  containing  Judgments  and  Orders. 
By    W.    GREGORY    WALKER, 

OF  Lincoln's  inn,  barrister-at-law,  b.a.,  author  of  "a  compendium  of  the  law  of  executors 

AND   administrators." 


"This  is  a  very  good  manual — practical,  clearly 
written,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  by  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 
has  carefully  brought  together  the  cases  and  dis- 
cussed the  difficulties  arising  upon  the  language  of 
tha  different  provisions." — Solicitors  Journal. 

"The  main  body  of  the  work  is  concerned  only 
with  the  so-called  P.irtition  Acts,  which  are  really 
Acts  enabling  the  Court  in  certain  cases  to  sub- 
stitute a  sale  for  a  partition.  What  these  cases  are 
is  verj'  well  summed  up  or  set  out  in  the  present 
edition  of  this  book,  which  is  well  up  to  date.     The 


work  is  supplemented  by  a  very  useful  selection  of 
precedents  of  pleadingsand  orders." — Lav  Journal. 
"This  is  a  very  painstaking  and  praiseworthy 
little  treatise.  That  such  a  work  has  now  been 
published  needs,  in  fact,  only  to  be  announced  ; 
for,  meeting  as  it  does  an  undoubted  requirement, 
it  is  sure  to  secure  a  place  in  the  librarj'  of  every 
equity  practitioner.  .  .  .  We  are  gratified  to  be 
able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  is,  is  equally  exhaustive  and  valuable." — 
Irish  Law  Tivics. 


In  8vo,  price  2\s.,  cloth, 
A    TREATISE    ON    THE 


LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A, 


OF    LINCOLN  S   INN,    ESQ.,    UARRISTER-AT-LAW, 

"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  per- 
sons and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  c.ire  upon 
his  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  time." — Solicitors'  Journal. 

"  Its  law  is  unimpeachable.  Wc  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles." — La",v 
Times. 

"Mr.  Simpson  ha.s  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


and  fellow  of  Christ's  college,  cambridce. 
able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

"  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Laiv  .Magazine,  February,  1876. 

"The  reputation  of  'Simpson  on  Infants'  is 
now  too  perfectly  established  to  need  any  enco-' 
miums  on  our  part  :  and  we  can  only  say  that,  as 
the  result  of  our  own  experience,  we  have  inv.iriably 
found  this  work  an  exhaustive  and  trustworthy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practice  relating  to  its 
subject." — Irish  Law  Times,  July  7,  1877. 


In  8vo,  price  8x.,  cloth, 
THE    LAW    CONCERNING    THE 

REGISTRATION    OF   BIRTHS   AND    DEATHS 

IN    ENGLAND    AND    WALES,    AND    AT    SEA. 
Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.     Edited,  with  Copious  E.xplanator)'  Notes  and  References,  and  an 
Elaborate    Index,   by    Arthur     Joilx     Flaxman,    of   the    Middle    Temple, 
Barrister-at-Law. 
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THE    LAW    OF    EXTRADITION. 


Second  Edition,  in  8vo,  price  i?>s.,  cloth, 

A    TREATISE     UPON 


THE  LAW  OF  EXTRADITION, 

WITH   THE 

CONVENTIONS   UPON   THE   SUBJECT   EXISTING  BETWEEN 
ENGLAND    AND    FOREIGN    NATIONS, 

AND     THE     CASES     DECIDED     THEREON. 

Bv    EDWARD     CLARKE, 

OF  Lincoln's  inn,  q.c. 


"Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Review, 

"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex- 
plaining the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation. 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — Solicitors'  Journal. 

"  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarke.  Lawyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  maybe  called  a  warm  commenda- 
tion, but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1S43,  we  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition  ; '  the  second  on  the  '  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — Law  Journal. 

"  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has   been  our  province  to  notice   for  a  longtime,  is  'Clarke's  Treatise  on  the  Law  of 

Plxtradition.' Mr.    Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition  ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  the  United  Slates,  in 

Canada,  in    England,  in  France,   &c.,  with  an  Appendix  containing   the   Conventions 

existing  between  England  and  Foreign  Nations,  and  the  cases  decided  thereon 

The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  every 

lawyer  interested  in   great   Constitutional   or    International  Questions." — Albany  Law 

jfournal. 

The  Times  01  September  7,  1874,  in  a  long  article  upon  "  Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  "  Mr.  darkens  useful  Work  on 
Extradition." 

In  8vo,  1876,  price  %s.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 

FROM   INDIA  TO   THE   PRIVY   COUNCIL. 

By     E.     B.     MICHELL    and     R.     B.     MICHELL, 

BARRISTERS- AT-LA\V. 

"A  useful  manual  arranging  the  practice  in  convenient  order,  and  giving  the  rules  in  force  in  several 
courts.     It  will  be  a  decided  acquisition  to  those  engaged  in  Appeals  from  India." — Laxv  Times. 
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PRACTICE     OF     CONVEYANCING. 


In  8vo,  price  2s.  6d.,  cloth, 

TABLES    OF    STAMP    DUTIES 

FROM    1815    TO    THE    PRESENT    TIME. 
By    WALTER    ARTHUR    COPINGER, 

OF   THE   MIDDLE   TEMPLE,    ESQUIRE,    BARRISTER-AT-LAW  I    AUTHOR  OF    "  THE 

LAW   OF   COPYRIGHT   IN   WORKS   OF    LITERATURE  AND   ART,"    "  INDEX 

TO    PRECEDENTS   IN   CONVEYANCING,"    "TITLE   DEEDS,"   &C. 


"  Conveyancers  owe  Mr.  Copinger  a  debt  of 
gratitude  for  his  valuable  Index  to  Precedents  in 
Conveyancing  :  and  we  think  the  little  book  now 
before  us  will  add  to  their  obligations.  Mr.  Copinger 
gives,  first  of  all,  an  abstract  of  the  Stamp  Act, 
1870,  with  the  special  regulations  affecting  con- 
veyances, mortgages,  and  settlements  in  full.  He 
then  presents  in  a  tabular  form  the  oii  valoreii'- 
stamp  duties  on  conveyances,  mortgages,  and 
settlements,  payable  in  England  from  the  ist  of 
September,  1815,  to  the  loth  of  October,  1850,  and 
then  tables  of  ad  valorem  duties  payable  on  the 
three  classes  of  instruments  since  the  last-mentioned 
date,  and  at  the  present  time  :  arranged  very  clearly 
in  columns.     We  cannot  pretend  to  have  checked 


the  figures,  but  those  we  have  looked  at  are  correct : 
and  we  think  this  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices." — Soli- 
citors' journal. 

"  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 
large  number  of  old  title  deeds." — Laiv  Ti]iies. 

"  His  Tables 0/ Stamp  Dictics,  from  1815  to  1878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care." — Law  Magazine  and  Revieiv. 


In  one  volume,  8vo,  price  14^.,  cloth, 

TITLE    DEEDS: 

THEIR     CUSTODY,     INSPECTION,     AND     PRODUCTION,     AT     LAW,     IN 
EQUITY,  AND  IN   MATTERS  OF  CONVEYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies  ;  with  an  Appendi.x 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1S74,  &c. ,  ike,  ike.  liy  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Parrister-at-Law  ;  Author  of  "  The 
Law  of  Copyright  "  and  "  Inde.x  to  Precedents  in  Conveyancing." 


"In  dealing  with  'documentary  evidence  at 
law  and  in  equity  and  in  matters  of  conveyancing, 
including  covenants  for  the  production  of  deeds 
and  attested  copies,'  Mr.  Copinger  has  shown 
discrimination,  for  it  is  a  branch  of  the  general 
subject  of  evidence  which  is  very  susceptible  of 
independent  treatment.  We  are  glad,  therefore, 
to  be  able  to  approve  both  of  the  design  and  the 
manner  in  which  it  has  been  executed. 

"  The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 


large  and  we  content  ourselves  with  recommend- 
ing it  to  the  profession." — La;v  Times. 

"  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer  :  and  this  is  what  we  have 
here.  Mr.  Copinger  has  supplied  a  much-felt  want, 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers." — Law  Journal. 


In  8vo,  Second  Edition,  considerably  enlarged,  price  30J.,  cloth, 

THE    LAW   OF   COPYRIGHT 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  Relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

"Mr.  Copinger's  book  is  very  comprehensive, 
dealing  with  every  branch  of  liis  subject,  and  even 
extending  to  copyright  in  foreign  countries.  So  far 
as  we  have  examined,  we  have  found  .all  the  recent 


authorities  noted  up  with  scrupulous  care,  and 
there  is  an  unusually  good  index.  There  are 
merits  which  will,  doubtless,  lead  to  the  placing  of 
this  edition  on  the  shelves  of  the  members  of  the 


profession  whose  business  is  concerned  with  copy- 
right ;  and  deservedly,  for  the  book  is  one  of  con- 
siderable value." — Solicitors'  yoiirnal. 

"  Meanwhile  we  recommend  Mr.  Copinger's 
volume  as  a  clear  and  convenient  work  of  reference 
on  the  many  knotty  points  connected  with  the 
existing  Law  of  Copyright,  national  and  Inter- 
national."— Notes  and  Queries. 
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Second  Edition,  in  One  large  Volume,  Svo,  price  \is.,  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING     THE     STATUTE     LAW, 

INCLUDING     THE    SESSION    43     VICT.     1880. 

WITH    NOTES    AND    REFERENCES    TO    THE    DECIDED    CASES, 

RELATING    TO    THE 

PROCEDURE,  JURISDICTION,  and  DUTIES  OF  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  General  Procedure  before  Magistrates 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summary 
Jurisdiction  Act,  1879,  together  with  the  Rules  under  the  said  Act. 

By  henry  C.    greenwood, 

STIPENDIARY  MAGISTRATE   FOR   THE   DISTRICT   OF    THE   STAFFORDSHIRE   POTTERIES  ;  AND 

TEMPLE  C.   MARTIN, 

CHIEF    CLERK   OF   THE   LAMBETH    POLICE   COURT. 


"A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries." — Saturday  Review. 

"  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  been  spared  by  its 
authors,  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Law  Journal. 

"Magistrates  will  find  a  valuable  handbook  in  Messrs.  Greenwood  and  Martin's 
'  Magisterial  and  Police  Guide,'  of  which  a  fresh  Edition  has  just  been  published." — The 
Times. 

"  Avery  valuable  introduction,  treating'of  proceedings  before  Magistrates, and  largely  of  the 
Summary  Jurisdiction  .'\ct,  is  in  itself  a  treatise  which  will  repay  perusal.  We  expressed  our 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition." — Laiu  Times. 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.  It  maybe  said  to  omit  nothing  which  it  ought  to  contain." — 
Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out." — Soliei tors'  yournal. 

"  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  It  ouglit  to  be  in  tlie  hands  of  all  who,  as  magistrates  or 
othemnse,  have  autliority  in  7natters  of  police." — Daily  Nexos. 

"  This  work  is  eininciitly  practical,  and  supplies  a  real  ivant.  It  plainly  and  concisely 
states  the  la-ic  on  all  points  tipon  which  Magistrates  are  called  upon  to  adjudicate,  syste- 
matically arranged,  so  as  to  he  easy  of  reference.  It  ought  to  find  a  place  on  every  Justice'' s 
table,  and  we  cannot  but  think  that  its  usefulness  ivill  speedily  ensure  for  it  as  large  a  sale 
as  its  merits  desei-ve. " — Midland  Counties  Herald. 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  wonderful 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  our 
general  readers  ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure." — Sheffield  Post. 
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Now  published,  in  crown  8vo,  price  4^.,  cloth, 
A   HANDBOOK  OF  THE 

LAW  OF   PARLIAMENTARY  REGISTRATION. 

WITH    AN    APPENDIX    OF    STATUTES    AND    FULL    INDEX. 
By  J.  R.  SEAGER,   Registration  Agent. 

In  Svo,  price  5^.,  cloth,  post  free, 

THE    LAW    OF 

PROMOTERS    OF    PUBLIC    COMPANIES. 

By     NEWMAN     WATTS, 

OF   Lincoln's   inn,    barrister-at-la\v. 


"  Some  recent  cases  in  our  law  courts,  which  at 
the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts." — Investor  s  Guardian. 


"  Mr.  Watts  has  brought  together  all  the  lead- 
ing decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satisfac- 
tory manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  by  promoters  to  further  interests  of  new  com- 
panies."— Daily  Chronicle. 


In  One  Vol.,  Svo,  price  \zs.,  cloth, 

A   COMPENDIUM    OF   ROMAN   LAW, 

Jouutietr  on  ti}c  Institutes  of  Stistinian; 

TOGETHER  WITH 

EXAMINATION     QUESTIONS 

SET    IN    THE    UNIVERSITY    AND    BAR    EXAMINATIONS 
(WITH    SOLUTIONS), 

AND     DEFINITIONS     OF     LEADING     TERMS     IN     THE     WORDS 
OF    THE    PRINCIPAL    AUTHORITIES. 

By    GORDON    CAMPBELL, 

Of  the  Inner  Temple,  M. A.,  late  Scholar  of  Exeter  College,  Oxford;  M.A.  Trinity 
College,  Cambridge;  Author  of  "An  Analysis  of  Austin's  Jurisprudence,  or  the 
Philosophy  of  Positive  Law." 


"  Mr.  Campbell,  in  producing  a  compendium  of 
the  Roman  law,  has  gone  to  the  best  English  works 
already  existing  on  the  subject,  and  has  made  ex- 
cellent use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 


who  have  to  pass  an  ex.imination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  ot 
cramming." — Saturday  Ranexv. 


In  Svo,  price  7^.  61/.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH    •ITIF, 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 

OF    THE    COURTS    RELATING    THERETO. 

By  W.  a.   HARRIS,    B.A.,   Oxon., 

OF  LINCOLN'S  INN,    BARRISTER-AT-LAW  ;  AND  OF  THE  AMERICAN   BAR, 
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INDEX 

TO  THE  NAMES  OF  AUTHORS  AND  EDITORS  OF  WORKS  ENUMERATED 

IN  THIS  CATALOGUE. 

Aldred  (P.  F.),  page  21. 

Indermaur  (John),  page  24,  25,  28. 

Argles  (N.),  32. 

Jones  (E.),  14. 

Baldwin  (E.  T.),  15. 

Joyce  (W.),  ii. 

Banning  (H.  T.),  42. 

Barton  (G.  B.),  18. 

Kay  (Joseph),  17. 

Bellevve  (R.),  34. 

Kelke  (W.  H.),  6. 

Brice  (Seward),  9,  16. 

Kelyng  (Sir  J.),  35. 

Brooke  (Sir  R.),  35- 

Kelynge  (W.),  35. 

Brown  (Archibald),  20,  22,  26,  33. 

KoTZE  (J.  G.),  38. 

Browne  (J.  H.  Balfour),  19. 

Lloyd  (Eyre),  13. 

Buchanan  (J.),  38. 

Locke  (J.),  32. 

Buckley  (H.  B.),  17. 

Lorenz  (C.  a.),  38. 

BucKNiLL(T.  T.),  34.  35- 

Loveland  (R.  L.),  30.  34.  35- 

BusHBY  (H.  J.),  33. 

Maasdorp  (A.  F.  S.),  38. 

Campbell  (Gordon),  47. 

Macaskie  (S.  C),  7. 

Campbell  (Robert),  9,  40. 

March  (John),  35. 
Marcy  (G.  N.),  26. 

Chalmers  (M.  D.),  10. 

Clarke  (Edward),  44. 

Marsh  (Thomas),  21. 

COGHLAN  (W.  M.),  28. 

Martin  (Temple  C),  46. 

Cooke  (Sir  G.),  35- 

Mattinson  (M.  W.  ),  7. 

Cooke  (Hugh),  10. 

May  (H.  W.),  29. 

CopiNGER  (W.  A.),  4O)  42,  45- 

Mayne  (John  D.),  31,  38. 

Corner  (R.  J.),  10. 

Menzies  (W.),  38. 

Cunningham  (H.  S.),  38,  42. 

Michell  (E.  B.)>  44. 

Cunningham  (John),  7. 

Cunningham  (T.),  34- 

O'Malley  (E.  L.),  33. 

Daniel  (E.  M.),  42- 

Peile  (C.  J.),  7. 

Deane  (H.  C),  23. 

Pemberton  (L.  L.),  32. 

DeWal(J.),  38. 

Porter  (J.  B.),  6. 

DouTRE  (J.),  18. 

Reilly  (F.  S.),  29. 

Edwards  (W.  D.),  39- 

Ringwood  (R.).  15.  29. 

Elgood  (E.  J.),  18. 

Robinson  (W.  G-).  32. 

Elliott  (G.),  14. 

Savigny  (F.  C.  Von),  20. 

Emden  (A.),  8. 
Evans  (G.),  32. 
EvERSLEY  (W.  P.),  9. 

Seager  (J.  R.),  47. 
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